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Equality, racial, social, eco- 
nomic, political and of status 
and opportunity is secured to 
the citizens both of the United 
States of America and the citi- 
zens of the Democratic, Socia- 
list and Secular Republic of 
India. But racial and colour 
discrimination in the US.A., 
and caste disabilities caused by 
practice of untouchability amo- 
ng the Hindus in India exist 
even today. 


The phase—2 plan to de, 
segregate schools inthe U.S.A. 
continues to be resisted by the - 
un-repentent whites in the . 
U.S.A. Only: recently the Ame-. 
rican Supreme Court has held =; 
against challenge to the en- Bh 
forced de-segregation [through 
busing. In India, much more 
need be done to enforce the 
anti-untouchability law, if the 
social reforms . atid objectives: wy, a og 
of new social order, based on 
socialism and secularism shoe 7 
uld be speedily attained.This 
small book attempts to articul- y 
ate the already tried constitu- 
tional, legal, legislative and 
judicial solutions and methods 
with particular reference to 
school desegregation process 
in the U.S.A. and anti-untouch- 
ability law enforcement in 
India. 
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FOREWORD 


The endeavour to attain equality and justice through the 
law is as old as mankind. Yet for each society, in each genera- 
tion, the conflict between and among justice-claimants assumes 
distinctive existential and historical dimensions. The story of 
the struggle of the black Americaas for constitutional equality 
through the persistent activation of the judicial process is a fasci- 
nating and yet deeply agonizing one—at human, juristic, socio- 
logical and moral levels. In the struggle between the black and the 
white, it may seem justified to say with Elridge Cleaver that the 
moral choices are logically clear-cut: ‘‘Either you are a part of 
the problem or a part of the solution’. But, honest and deeply 
conscientious men, may differ in their perceptions of what the 
problem, and the solution, may be in each specific social context. 

Dr. M.C.J. Kagzi’s present monograph illustrates precisely 
the enormity of moral and social problems involved in the 
“‘desegregation”’ process, even though in a sense, Dr. Kagzi 
covers a familiar terrain of American constitutional law. He 
lucidly summarizes landmark judicial decisions, the resistance 
to these equalitarian decisions, ensuing confrontations between 
State courts, executive and legislatures on the one hand, and the 
Supreme Court and the Federal Government onthe other. 
Nor does Dr. M.C J. Kagzi attempt to cover all developments 
in the field of civil rights. He wisely confines his range of 
analysis primarily to school desegregation issues. However, 
Chapters IV and V detailing the resistance to the Brown decree, 
and the non-violent civil disobedience as the counter response, 
provide a kind of analysis of the impact of the Supreme Court 
decision.s On Official and public behaviour, Dr. Kagzi raises 
in these chapters some basic issues of pressing concern both for 
the sociologist of law and the jurisprudent. 

Dr. Kagzi relates in the concluding portions of his work 
the Indian experience in ““Untouchability” through the Consti- 
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tution and legislation to the American experience. He is well 
aware of the obvious historical differences; but there are some 
broad similarities which he is also able to effectively highlight. 
One contrast stands out sharply: in the effort to fight discri- 
mination on the ground of untouchability, Indian lawyers have 
played no significant role at all. Dr. Kagzi is somewhat excep- 
tional, among the Indian constitutional law teachers in_ his 
mature concern about the abolition of untouchability. Although 
Article 17 abolished untouchability as a matter of fundamental 
right to equality, teachers of constitutional law, by and large, 
in India for a whole generation have altogether neglected both 
teaching and research on this vital aspect, although paradoxi- 
cally most of them have been well aware of the judicial develop- 
ments in the United States concerning racial inequality. 

The purpose of the book is modest: it seeks to provide ina 
compact form certain aspects of American and Indian quest for 
equality for a rather general and varied readership, inclusive of 
students, teachers, lawyers, and intelligent laymen. This 
purpose is well served by the present monograph. Thoughtful 
readers will be goaded by it to a profusion of theoretical 
and empirical literature concerning the problems of the Jimits of 
effective legal action, the impact of judicial decisions, the legiti- 
macy of the Supreme Court as a ‘‘political’’ decision-maker, 
and generally the complex correlations between law and social 
change. 


Delhi: Upendra Baxi 
12 May, 1976. Dean, 
| Faculty of Law, 
University of Delhi, 
Delhi. 


PREFACE 


One Burundi common proverb is that the Jmanea( the Supreme 
Being) creates men, and draws no distinction between them. A 
Japanese adage ascribed to one Yukichi Fukuzawa says that 
Haven does not create men above men or below men. _ A cons- 
tantly spoken Punjabi utterance conveys the same _ sense 
by saying that large or small a pebble is always a pebble, that is, 
high or low a man is always a man. There is no genetive and 
congenital distinction among men, they are all created by the 
same creator. A Mongo saying (spoken in Zaire) goes all 
humans are born of women and doomed to die. Desire, anger, 
fear, greed, sorrow, anxiety, hunger, fatigue—these over-power 
them similarly. What reason, indeed then is for assigning the 
highest status to one.race, varna, caste or class and the lowest to 
any other ? What logic then is for discrimination, distinction and 
difference of one section of mankind from another on grounds 
only of race, colour, caste, place of origin or birth, or any of 
them? What then is the rationale for apartheid policy of racial 
segregation in large parts of white minority ruled Africa, colour 
discrimination in the United States of America and untoucha- 
bility in India? 

Buddha, Mahavir, Christ, Mohammed and Dayananda pre- 
ached human equality. Kabir (1399-1495) said that courageous 
is one who effaceth caste and pride. Nonetheless, inequality in 
status and opportunity plagues society in every land. Like non- 
Romans in Rome in the past, the Indians in South Africa, 
Rhodesia and other areas of white minority Africa and the blacks 
in white majority America, and coloured people in general in 
Britain and Australia continue to be discriminated and segre- 
gated. Strangely enough racial segregation and caste un- 
touchability exist in democratic societies. In the United States 
of America a century of civil rights movement beginning with 
Lincoln’s Proclamation of Emancipation has not yet given the 
Negro his due.The resistance led by Martin Luthur King Jr. passed 
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off with his death, but colour discrimination and social tensions 
caused by it are still ‘‘as intense as ever’. In India Mahatma 
Gandhi aroused consciousness against ‘‘Untouchability’’, but the 
untouchables still continue to suffer the indignities and denials. 

The constitutional and legal solutions offered inthe U.S.A. 
and India seem to bear comparison. The abolition of segregation 
and “‘untouchability’ accompanied by the guarantees of equal pro- 
tection of the laws and prohibitory and penal civil rights enforce- 
ment laws e.g. the Untouchability (Offences) Act, in the two 
countries did not provide complete solution. The proverbial gap 
between law and hard social realities is still not bridged. Equa- 
lity to be an actuality in nationai and social life must demand the 
none-too-easy conditions of societal acquiescence to the changed 
law and the attitudinal change in step with the changing social 
values, morals, ethics and political imperatives. Equality in 
certain of its essential attributes must be guaranteed to all. The 
preamblary declarations ensure equality and fraternity within the 
framework of the nation. Equality—social and political—is an 
element of democracy and, as such, is an essential postulate of 
the Constitutions of the two countries, The problem of untoucha- 
bility is essentially a problem of poverty and also of societal com- | 
plexin static societies The Aarijar untouchables should shed infe- 
riority complex, and then only, as Jagjiwan Ram rightly thinks, 
others will consider them equal to themselves. But, there is not 
enough constant ground level vigilance to check such evil practi- 
ces as untouchability. 

Because of the immediate relevance of law and _ judicial 
process to the pace of desegregation in the Untited States and 
untouchability abolition in India, I felt impelled to undertake 
this comparative study. The major portion of this—by no means 
scholarly piece—-was done during my stay in Harvard Law 
School (1970-71). Though brief and wholly inconclusive, yet it 
attempts to put in comparative perspectives of the legendary 
non-violent demand of the American blacks for desegregation 
and the unspoken yearning of the Indian untouchables for the 
effective enforcement of the UOA. The role of constitutional dec- 
larations and legislation as agents of social change process and 
as promotors of new moral values in face of deep hard social 
prejudices can never be exaggerated in democratic societies. This 
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project is but an unsuccessful and incomplete effort in that 
direction. 

For completion of this study I am thankful to the Harvard 
Law School which provided the ecological setting during my 
stay there. Individually I am thankful to the then Harvard 
Faculty members. In particular, I remain indebted to Professor 
Paul A. Freund for his ungrudging advice. I am _ beholden to 
Professor Arthur von Mehren but for whom the Harvard visit 
would not have come through. Of many a friend at Harvard I 
reminicently must make a mention of Mr. David Nathan Smith 
of the International Legal Studies in Harvard Law School; 
Antonio Marchini Gama, Legal Adviser to the EEC (then a 
visiting Scholar), Agwu v. Okali and Robert C. Rosen. 

Thanks are also due to the University of Delhi, the Ford 


*. Foundation and the IIE for arranging and funding the visit. I must 


take the opportunity to thank personally Dr. P.K. Tripathi, Dr. 
K.B. Rohtagi and Dr. (Mrs.) Lotika Sarkar. I also thank to 
Dr. Upendra Baxi for his contribution of a forword to this book. 
Lastly, I wish to thank Shri B, V. Gupta, the managing director 
the Metropolitan Book Co. Pvt. Ltd. Delhi, and the printers. 


August 15, 1976. Kagzi 
Faculty of Law’ 

University of Delhi 

Delhi. 
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CHAPTER 1 


IN RETROSPECT 


eel Past affects the present : 


The American society isa mixed society. The indigenous 
Americans are only the American Indians, the aborigines. All 
others are of foreign origin. Their forefathers whom the historian 
called the pilgrim fathers came from England, Ireland and other 
parts of Europe, Africa and Asia. In due course of time all of 
them developed among themselves a unity in diversity, a com- 
monness of new environments, history, culture, and later a new 
heritage and nationality. The history has its own process of syn- 
thesis and evolution. The Americans-white, black, yellow and 
red-constitute a racially mixed society. 

The population of the United States of America in July, 
1968 was, according to the Federal Bureau of Census, 201,166,000; 
and its break-up, relevant to our present purpose, was as follows : 


Whites : 


Males _ 86,977,000 
Females 89,686,000 


—- 


ES NE gee 


Later population figure rose to be 207,006,000 miilion (approx.) 1960 
census figures were 179,323,175. 
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Blacks (Negroes) : 


Males 10,803,000 
Females i],551,000 


a a ee + 


22,354,000 


ee ee 


Others 12,149,000 


Looking at the above figures it seems axiomatic to say that 
the United States of America is not a white man’s world. It would 
be a trite observation to make that if we meet ten Americans in 
down town Boston, one should be a black Negroand one a colou- 
red person of Asian origin—Chinese, Japanese, Indian or other. 
‘T’ne American Indian who lived in the vast spaces of the country 
before Columbus set his foot on the shores of New England and the 
pilgrim fathers came ashore is frequently not met with his own 
colourful attire; and lives largely in reservation. The State of 
Massachusetts does not have any reservation but several States, 
particularly, in the South West of the country have a number of 
them. To turn to the men of the Caucasian race there is one 
Negro black of the African descent for eight of them. It is out of 
the scope of these pages to turn to the history of coming of the 
Negroes to this country in such large number, or to their condi- 
tions in the beginning of civilization—modern civilization in the 
country, except to the extent absolutely necessary and relevant to 
the issues in question. They came, nay, were brought, almost 
contemporancously with the white settlors by the whi'e colonisers. 
The black Negroes came not as the white pilgrims but as slaves. 
Though they lived in the country when the new nation state of 
the United States of America was established, the Declaration of 
Independence was made, and “We, the People of the United 
States of America’’ adopted and gave themselves the Constitution 
in the last quarter of the eighteenth century, yet they were con- 
demned to be the slaves of their former masters and were not 
obsorved in the national community as citizens of the United 
States and the States wherein they resided. 

The Declaration of Independence was addressed by the peo- 
ple standing on the west shore of the Atlantic to the peoples on 
the coast. opposite in England, France and other countries of 
Europe. It was an act of unilateral declaration of independ- 
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ence (UDI) and a resolve to be free of the alien British rule. It 
was not intended at all to reconcile the conflicts within the 
American society. The words used in it should be understood 
in the limited context and the exigencies of the hour of struggle 
against foreign domination. The high principles and ideals 
which it enshrined were declared in justification of the right of 
self-determination and freedom of one people against the subjug- 
ation of another people. Often the words contained in it did not 
mean all they meant in their natural grammatical and dictionary 
sense. ‘All men’ spoken of in it were only those who were free born 
of the Caucasian white race; and did not include the Negro 
blacks of the African origin who were in bondage of slavery! and 
involuntary servitude’, besides the ab origine Red Indians. The 
whites alone had what were acclaimed ‘inalienable rights’. 

The question whether the blacks in bondage would also be 


1. A definition of ‘slavery’ flows through the intercecies of Section 2 of 

Article IV of the American Constitution. According to the terms of para two of 
the said section a slave was a person held to ‘Service or Labour’ by a white 
master. To the latter such service or labour was ‘due’, and therefore, the 
former was involuntarily obliged to render compulsory service and to work all 
time for the benefit of the latter. The master owned the slave, and could deal 
with him as his property. He was entitled to uninterrupted poss«ssion of the 
person of the slave who had no legal personality and had no legal right. If the 
slave escaped no one could give shelter to him; and the master hada right to 
chase him and capture him. The master had dominion over the person of the 
slave who enjoyed no status, and could not move away without the consent of 
the master. His right to claim the restoration of his fugitive slave was recogn- 
ised and enforced under the Constitution. Even if the slave escaped to a State 
wherein slavery was abolished the air of the State would not be too pure to be 
breathed by the slave. The person to whom he fled was bound to restore him 
to his master in the other State. The master’s agent could not be prevented 
from apprehending the slave albeit with the aid of the police of the State where- 
in he was found [Prigg V. Pennsylvania] The fugitive slave could not resist as 
no court—State or federal could intervene in the matter. He was a non est, could 
not-sue, or be sued, and could not also be a witness in a court. The Constitution 
said nothing about him and he was nota United States citizen, therefore, he 
had no access to the federal courts—Dred Scott case. 
? 2. Involuntary servitude meant forced labour or compulsory service. 
Holding a person—usually a black in involuntary servitude meant having him 
to have, or making him believe that he had no way to avoid being continued 
in service without protest under a threat of physical punishment, indebtedness 
etc. Bailey v. Alabama, 219 US 219; Clayton v. U. S., 197 US 207 
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‘free’ could have been a prover question to be answered by the 
fathers of the Nation in the Constituent Convention prior to the 
adoption of the Constitution by the Congress in accordance with 
the mandate of the Convention. This would have not been un- 
usual. However, not only that this question was not considered 
at Philadelphia for the fear of break up of the Convention by the 
dogged opposition from the representatives of the wide areas of 
the South and the Mid-West where slavery was still in vogue, 
it was also not taken up even subsequently. Prudence might 
have dictated this course, because, the constitution-making every- 
where must involve a good number of compromises. The framers 
could only consider matters which would facilitate the work of 
constitution-making. They could express in the Constitution only 
the national consensus and agreement of the largest number of 
persons possible on the plan for a ‘more perfect union’. Accord- 
ingly, they did not provide for abolition of slavery. ‘‘We, the 
People”’ spoken of in the Constitution did not include the black 
left-outs. Nevertheless, it should not be thought that the informed 
liberals among the framers, or else, a large number of them were 
not aware of the inconsistency of existence of slavery in a pro- 
fessedly free democratic community. They did not seem to have 
closed their eyes to the horrors of slavery. They only thought 
that the time was not ripe, and the entrenched socio-economic 
vested interests of a large section of the white community could 
not be liquidated by them. They seemed to have thought that 
the generation after them would undo what they could not cure 
and had to endure. They preferred to say nothing about slavery, 
unless it was absolutely necessary for their immediate task. The 
word ‘slavery’ was not used in the 5000 words document lest its 
face was blackened. The evil of this inhuman institution was 
‘attempted to be localised and confined to the States wherein it 
still was strong. It was left to be treated as a domestic issue of 
the slavery States, although it was fondly expected that by 1808 
Congress might be able to do something by imposing a duty of 
customs on importation of the slaves. Short of this indirect reg- 
‘ulation by levy of a prohibitory duty, the Congress was expected 
to do nothing. It could enact no law which would directly impinge 
upon the institution of slavery. Expressis verbis the Congress was 
forbidden to pass any law forbidding a person in a non slavery 


IN RETROSPECT 3 5 


State from delivering up a slave escaping from a slave State to 
his white master on a claim made by the latter. This provision of 
Para 2 Section 2 of Article IV of the Constitution was the black 
spot on the text of the Constitution. 1t was both a recognition of 
slavery, and the master’s right to enforce his claim for restoration 
of his fugitive slave with the assistance of the police and court of 
the non-slavery State. It put a limitation even on the wide regu- 
latory power of Congress under the ‘Commerce’ Clause. It could 
not enact any law forbidding the carriage of slaves inter-States, or 
the use of judicial process for compensation of a slave owner’s 
loss, while and after that would move inter State. 

The blacks continued to remain slaves and under subjection 
to involuntary servitude of the whites in a large part of the 
country. The slaves were human in form, breathed the polluted 
air of degradation, ate rubbish and died of disease and pestilence 
unlemented and unnoticed. Their human frames and bodies 
would be owned, held and disposed of as pieces of personalty, 
articles and commodities; and traffic in slaves was even put off 
the regulatory commerce clause power of the Federal Congress. : 


The Prigg’s case.| —The petitioner, a Pennsylvanian white 
agent of a Maryland slave owner apprehended a runaway 
Negro slave woman and her children one of whom was born 
in Pennsylvania which was a non-slave State. He caused 
them to be carried, and delivered up to his principal slave 
master in Maryland. He was charged for commission of an 
offence under the Pennsylvanian Jaw which forbade every 


Person ‘to take, carry away ...... from any part of that com- 
monwealth with a design and intention of selling ...... or 
keeping and detaining ...... such Negro or mulato asa slave 


or servant for life or for any term whatever...’. He was - 
found guilty and convicted in the State courts. On appeal 
the Federal Supreme Court set the conviction aside, and dec- 
lared the law referred to above unconstitutional. 


The case brought out the cold inhuman harshness of the 
provisions of the Constitution mentioned above. It was a grim 


1. Prigg v. Pennsylvania, 16 Peters 539 
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warning to all the fugitive slaves, if caught. Nay, even if a slave 
was not caught he could have no protection of law and any court 
process. Dred Scott a male slave unlike the woman slave who 
had been caught took the warning, and escaped uncaught to the 
Commonwealth of Massachusetts. Before he was snotted by any 
one he ran as fast as his legs could carry him straight into a 
federal court. But, he too was not helped. The fedral court 
was no better; and he was pushed out, and the doors were closed 
after him as he was not a United States citizen.} 

The Supreme Court decision in the Dred Scott case went 
beyond the above provision of the Constitution, and was based ona 
remote basis of citizenship. The court jurisdiction was not intended 
be founded on the national status of the parties who turned to it. 
The Prigg decision might be supported on strict literal interpre- 
tation of the constitutional provision, because the prohibition 
was intended to operate merely on persons individually, and was 
not designed to operate in the form of a restriction upon the legis- 
lative power of the State Legislatures. The cold judicial 
construction put poison into it. The Dred Scott denial of the 
federal court protection was wholly unwarranted, and cast a 
black gloom throughout the territories of the United States. 
Within the vast country there remained no pach of land where 
air was too pure to be breathed by a slave. This was a deadly 
denial, and the judge’s betrayal of all that the Constitution, the 
Bill of Rights Amendments and the Federal Supreme Court stood 
for. A }ittle better and rational view would have been that the 
Bill of Rights Amendments in general, and the Fifth Amendment 
in particular, conferred the bliss of life, liberty and property on 
‘persons’ and not upon sets of citizens; and as such all persons— 
whites and blacks were equally entitled to the freedom. The 
right to. ‘life’ included right to live and to live in freedom as all] 
were born free; and any one group of persons could not keep an- 
other group of persons in fetters and bondage of slavery at any 
rate, with the aid and assistance of the State power. The Court 
was wholly arbitrary and unjust to a great number of persons 
because, it did not look at them as humans but merely as blacks, 
slaves and different from those whom it professedly served. Ins- 


1. Dred Scott v. Stanford, 19 How. 593 
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tead of making a constructive approach to this issue of national 
importance the judge failed to perform the judicial duty—* with- 
out fear or favour, affection or ill will’’, and added fuel to the 
fire which was already raging in the minds of a great many preju- 
diced racists. The Court’s decision was a testimony that the big 
controversy of the time which divided the Nation, the North from 
the South, and the liberals from the illiberals would not be resolv- 
ed without a civil war. 


The anti-slavery issue and election of Lincoln! to the Presi- 
dency led to the precipitation of the conflict and cession of 
the Confederate States and the Civil War. He had to rise to 
the occasion, and had to strike heavy blows upon the cessionists, 
the racists and the perpetrators of slavery. The reunion of the 
Union could not be achieved without liquidation of the entrenched 


1. Lincoln, Abrahim, was born on February 12, 1809 in a farm log cabin in 
Hardin. Son of Thomas Lincoln, a person of English origin and a carpenter 
by profession, Lincoln was admitted io the Bar in 1837. He worked in a 
law office in Springfield; and later practised law in the 8th judicial circuit. 
He contested for a seat in the Illinois General Assembly, but lost to win 
it later successively four times: He was elected to the 30th Congress in 
1847; and refused offices of secretary and governor of Oregon in 1849. 
Proposed, but not chosen for the Vice-Presidential candidate by the 
Republican convention of 1856, he lost the senatorial contest in Illinois in 
1858 for his opposition to the Kansas—Nebraska Act and Extension of 
slavery to the Democratic Stephen. Nevertheless, the destiny made him 
the Republican choice for the Presidency on an anti-slavery platform in 
the Chicago convention of May 18, 1860. Elected by 180 to 123 electrol 
votes and with 40% votes, he was inagurated on March 4, 1861, and thus 
became the 16th President of the United States. Meanwhile South Caro- 
lina in December of 1960 and ten other Southern States in 1861 seceded 
from the Federal Union. Lincoln called for volunteers, and started the war 
against the Confederate States for restoring the integrity of the Union. On 
January 1, 1863 he made the famous Declaration of Emancipation, where- 
by, the slaves in the Confederate States were freed, His Bettysburg speech 
bore the highest degree of eloquence. He was relected the President in 
opposition to the Democratic candidate in 1864, and received the surrender 
of the League on April 9, 1865. On Good Friday, that is, April 15, 1865, 
five days after reuniting the Nation and accomplishing the great act of 
abolishing the slavery he met his end in the way of Christ, and later in this 
century Gandhi. One mad man John Wilkes Booth by name, and actor in 
Ford’s Theatre in Washington shot him on the previous day. He was 
buried in Springfield. 


8 SEGREGATION AND UNTOUCHABILITY 


political and socio-economic opposition which disunited the 
nation. The cession was a desparate bid of the exploiting 
class to perpetuate the institution of slavery within the Confede- 
rate States. So long as slavery existed or was let to exist the nation 
would not be united. Hence after initial hesitations, finally, 
Lincoln signed the Proclamation of Emancipation on September, 
22, 1862, as a war measure. The Proclamation became belatedly 
effective only with effect from January 1, 1863. It merely declared 
that “‘all persons held as slaves within any (rebellious) State...... 
shall thenceforth and for ever be free’’. In it Lincoln invoked 
“the considerate judgment of mankind and the gracious favour 
of Almighty God’’; and pledged the power of the United States 
Government to the maintenance of freedom within and through- 
out the territories of the Union. , 

This was as it would have been. The war would have not 
been won without an appeal to the higher ideals and principles of 
liberty and freedom. The abolition of slavery could not be 
avoided without dismemberment of the Union. The New York 
Times acclaimed the Proclamation as the beginning of the new life 
ofthe nation. To keep pace with the enforced change in the 
South, the Northern States adopted and issued ordinances abolish- 
ing slavery formally and legally. The Proclamation was a declar- 
ation of the policy of the Federal Union and the Nation. It 
provided the missing portion of the Declaration of Independence, 
and could be likened to an act of fulfilment. It wasa formal 
document, and had no operative effect of its own. It carried 
through no constitutional amendment, and altered no State law. 
To the Negro it was an unilateral promise without any compell- 
ing obligation. Merely it uncovered him of his status of slavery 
without at the same time getting him clothed with the common 
citizenship, that is to say, with the privileges and immunities of the 
United States citizenship in common with the whites. It was an 
appendage to the Declaration of Independence, and not so much 
to the Bill of Rights. Ina way it put a meaning to the aphorism 
‘all men were born free’’, but was short of declaring formally 
that all of them, blacks and whites ‘had equal and inalienable 
rights’. It effected no alteration in the text of the Constitution; and 
the provisions which smelled the the rat of slavery still remained 
part of its text. The Prigg—Dred Scott law declared by the 
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Supreme Court was still binding on all the courts and authorities 
throughout the country. The constitutional and legal position 
would not be altered without a constitutional amendment 
followed by enactment of suitable legislation. 

Therefore, the Proclamation was followed up by the adisie- 
tion of the supporting constitutional amendments—the Thirteenth, 
Fourteenth and Fifteenth Amendments ; and also the necessary 
consequential legislation. The first of these Amendments, 
namely, the Thirteenth was adopted after the Appomattox,! and 
was certified as enacted and ratified on December 18, 1865. 
Legally and constitutionally, it abolished slavery and involuntary 
servitude, and thus implemented the Decliea of Emancipa- 
tion. It provided: : 


“Neither slavery, nor involuntary servitude...... shall exist 
within the United States, or any place subject to its 
jurisdiction.” : 


And, it further vested the Congress with the ‘necessary and 
proper’ legislative authority for carrying out the purposes and 
objectives of the abolition of slavery and involuntary servitude 
and with the power to prohibit their practice. The amendment 
emancipated the blacks by knocking off the Supreme Court deci- 
sions referred to above. Though simple and brief, it laid down 
that the black was no more a slave, and practice of involuntary 
servitude was henceforth opposed to the organic law of the land. 
Given its full meaning and content, it proclaimed that the black 
was put in possession of his inalienable right to life and liberty, 
and should be treated as the white. The black could no more be 
denied protection of law under the Prigg rule; and he could not 
also be deprived of equality before the law on the basis of the Dred 
Scott decision. ‘The white and the black would be treated alike; 
and the latter could not be discriminated as against the former. 
Nevertheless, abundante cutela the Amendment wrote into the Cons- 
titution a new head of legislative power, and thereby, vested the 
Congress with a power to enable it to provide for non abridge- 


1 [Court House]—a village near Lynchburg (S.Va.) This was the place 
where Lee surrendered to Grant on 9 April, 1865, marking the end of the 
American civil war 
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ment of the prohibition against slavery and practice of involun- 
tary servitude in the several States of the United States in which 
slavery was abolished. In pith and substance the legislative power 
encompassed all necessary incidental and ancillary power on the 
subject matter of slavery abolition. Notwithstanding the limitations 
of its enumerated powers under Article I of the Constitution, the 
Congress was perceptibly given an additional power unrestricted 
by the residuary power of the States under the Tenth Amend- 
ment. The latter power of the States could not curtail the scope 
of the legislative power of the Congress under the new Amend- 
ment, because, those who passed it could not but be supposed to 
know the limitations of the Tenth Amendment upon the 
legislative power of Congress. The legislative power under the 
Thirteenth Amendment was thus an overriding power and 
was conceived and articulated as a _ special overriding 
new power. If exercised for the purpose of carrying out 
the mandate of the Thirteenth Amendment, it should have been 
deemed plenary and unlimited by the limitations of the general 
enumerated power under Article I of the Constitution. Its scope 
was limited only by the scope and the intendment of the Amend- 
ment; and its ambit should have been taken to include the power 
to enact laws ‘‘direct and primary, operating upon the acts of 
individuals, whether sanctioned by State legislation or not’’, 
besides declaring State action discrimination and unequal treat- 
ment of the blacks thereunder unlawful. In this sense its reach 
was longer than the legislative power derived under section (5) 
of the Fourteenth Amendment passed later, and construed in the 
Civil Rights Cases [infra pp. 21-24]. The Congress could enact all 
civil rights legislation under the legislative power of the Thir- 
teenth Amendment. But, this would not be so. The legislative 
power under it was devoid of its true scope and contents by faulty 
understanding and meaning given to the provisions of the 
Amendment. The Congress passed certain laws in pursuance of 
the objectives of slavery abolition, namely, the Slave Kidnapping 
Act (May, 1866); the Peonage Act (March, 1867); and most 
importantly, the Civil Rights Act of 1865. But it was greatly dis- 
appointed, when the President Johnson vetoed the last of the three 
statutes. Lincoln was no more on the stage, having already fallen 
to the assassin’s bullet even before the Constitution was amended 
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by the Thirteenth Amendment in terms of the Proclamation. 
This fraud against ‘‘We, the People”’ of the United States was the 
beginning of the white man’s resistance against emancipation of 
the black and implementation of the reconstruction program. 
With the election of Johnson to the Presidency a counter reaction 
entered into the white House. Although the Civil Rights Act was 
Passed to vindicate the Thirteenth Amendment; and provided that 
the newly freed blacks would have State protection, it was oppos- 
ed by the diehard white resisters. The President’s message 
accompanying the vetoed measure was a set back. 

Nevertheless, the Congress held on to the legacy of Lincoln, 
‘and even in the face of the Presidential veto it repassed the Civil 
Rights Act. It assumed the full responsibility and expressed its 
resolve to implement the policy of the emancipation, and adoption 
of necessary reconstruction legislation. To forestall any challenge 
to the vires of such laws by the recalcitrant white racists and with 
a view to savethe reconstruction program it decided to put the 
whole arrangement ona firmer constitutional base and to leave 
nothing to the uncertainties of judicial construction of the Thirte- 
enth Amendment, and the consequent possibility of a declaration 
of unconstitutionality of the Civil Rights Act. It took up the consi- 
deration of a proposal of amending the Constitution further so 
that nothing was left to doubt and speculation. It debated a 
proposal suggested by Congress man Bingham; and, finally, passed 
an amendment in the form proposed by its Joint Committee on 
Reconstruction which after ratification became the Fourteenth 
Amendment to the Constitution. 

The Amendment was proposed in 1866; passed in 1867; and 
certified by the Secretary of State to have been ratified in July 
1868. It laid down that : 


*‘All persons born or naturalised in the United States, and 
subject to its jurisdiction, are citizens of the United States 
and of the States wherein they reside...... 

*“No State shall make or enforce any law which shall abridge 


the privileges and immunities of citizens...... nor deny to 
any person within its jurisdiction the equal protection of the 
laws.” 


The Amendment contained five sections; and the fifth section 
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was a legislative power conferring clause vesting the Congress 
with power to pass laws it would think appropriate to carry out 
and implement the reconstruction program. 

The purpose of adoption of this Amendment was to make 
the constitutional position clearer, and to build upon the Thir- 
teenth Amendment. These were the two inter-connected 
portions of the same edifice, the two sides of a coin, and were 
inseparable and indivisible. They were chips of the same block, 
their objective and purpose being the same. The Fourteenth did 
not exist apart from the Thirteenth and merely supplemented it. 
The Fourteenth was adopted to reiterate the fundamental direc- 
tive principle of state policy of the Thirteenth, or better still, to 
declare the scope and dimensions of the earlier constitutional 
amendment. It was in the nature of an explanation to that 
Amendment. In so many words it said what should have been 
imputed and taken as implied inthe Thirteenth. Expressis verbis 
it restated what was manifest on the face of that earlier amending 
law, but was being disputed and doubted by those opposed to the 
reconstruction program. Speaking on the point in his Ex parte 
Virginia Opinion Strong J. observed as follows: “One great pur- 
pose of these Amendments was to raise the colored race from 
that condition of inferiority and servitude in which most. of 
them have previously stood into perfect equality of civil rights 
with all other persons within the jurisdiction of the States. They 
were intended to do away with all possibility of oppression by 
law because of race or color. They were intended to be, what 
they really were, namely, limitations of the power of the States 
and enlargement of the power of Congress. ‘They were t> some 
extent declaratory of rights; and though in form of prohibitions, 
they implied immunities, such as might be protected by Congress- 
ional legislation. Taken together one could not fail to be impress- 
ed with one pervading idea writ large on the face of beth of 
them and the mandate expressed in their plain and simple words 
that ‘all? men would be equal in enjoyment of the protection of 
the laws—-Federal and State laws, and would be equally entitled 
to the privileges and immunities of the United States citizenship 
throughout the territories of the United States of America. They 
proclaimed and guaranteed the equal freedom for the blacks and 
the whites. In the context they were adopted, they placed the 
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blacks at the same level of legal status and dignity as that of the 
whites in the Federal Union and the States. The all inclusive 
adjective ‘all’ prefaced the word ‘persons’ and excluded none on 
the ground of the pigment of his skin, race, previous condition of 
servitude, place of birth or religion from the benefit of the protec- 
tion of the laws and the Constitution. In conferment of ‘privileges 
and immunities’ of the citizenship in terms of Section 2 of Article 
VI of the Constitution, the Fourteenth Amendment did not create 
any separate class of the Negroes and colored men of African and 
Asian descent. The generality of the words used in it ruled out 
any theory of two classes of citizens (i) the blacks, and (ii) the 
whites horizontally; or (i the citizens of the United States with- 
out being the citizens. of the several States of residence, and 
(ii) the citizens of the United States and concurrently the citizens 
of the several States of residence. The phrase ‘“‘citizens of the 
United States and of the States wherein they resided’’ created a 
composite common class of citizens. The phrase was in the 
nature of an explanation to discount any theory of classification 
on the basis of disparate Fed2ral and State citizenships, and to 
remove all doubt on the question of indivisibility of the citizen- 
ship status of the persons inhabiting the common land and was 
clearly intended to nib any mischief of the unrepentant whites in 
the bud; and unambiguously outlawed any custom, rule or deci- 
sion of any court to the contrary. It was made plain that a 
citizen of the United States would also be ‘ipso facto-a citizen of 
the State wherein he resided. The State option to exclude a black 
person from any misconstrued category of the State citizens was 
not recognised. ‘The conferment of the inseparable common 
State citizenship was an incident of the federal citizenship. No 
State had any discretion in the matter. The blacks became the 
citizens of the several States of their residence automatically, 
following the conferment of the federal citizenship upon them 
under the Fourteenth Amendment. After they became the citizens 
of the United States they could neither be any the less in the 
States, nor be treated as members of any second class of citizens, 
or just be half citizens under the federal laws without being, at the 
same time, citizens under protection of the State laws. The theory 
of a State citizenship based upon different characteristics or 
circumstances of the individual was unambiguously discarded. 
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The establishment of the wider unified citizenship for ‘all 
persons’ and the universal guarantee to all of them in respect of 
the protection of the laws removed all basis of any dividual and 
invidious discrimination of the blacks from the whites. The 
imperative ‘no’ was used in relation to the States, and thus unmis- 
takenly all States were forbidden to practice or permit any 
discrimination of one section of the population from another. It 
was stressed that no ‘dist‘nctions between citizens solely because 
of their ancestry’ or past status of slavery or subjection to invol- 
untary servitude would be made in the new social and political 
order established following the Declaration of Emancipation and 
the Emancipation Amendments. 

Laws—-Federal and State would be alike, equal and common 
for the whites and the blacks. The discrimination only on the 
ground of color, race, past status of slavery, place of origin or 
ancestry would be abolished. There would be no unequal and 
discriminatory laws for the blacks. Any classification on the 
basis of color, race, or racial origin would per se be a violation of 
the ‘equal protection of the laws’. Because the prohibition was 
directed against the Sta’es, any State action-legislative, executive 
and judicial-in violation of the guarantee would be void ab initio. 
A law providing for discrimination on any of the given grounds 
would be presumed to be non-res. Onus to establish and declare 
unconstitutional that an impunged law, or executive action in 
persuance to it was not discriminatory on any of these grounds 
would squarely fall upon the concerned State. Law and races 
were made antithetical of one another. Color discrimination 
was made immoral, illegal and opposed to the principles of the 
proclaimed public policy. The general law making power of the 
States was subjected to a general restriction; and protection of 
non discriminatory color blind laws in all matters of State 
regulation and control, socio-economic legislation, educational 
and welfare activities organised by the State municipal law 
would no longer be withheld. The discriminatory penal law 
and criminal procedure would be a denial of equal protection of 
the State laws and judicial processes. For commission of the like 
offences the punishment would be alike both for the whites and 
the blacks. The equal procedural protection including in matters 
of jury trial and legal assistance would no more be denied. Any 
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procedural discrimination in the court proceedings ¢.b. exclusion 
of the black from jury would be a denial of equal protection 
of the laws. In sum, the State would no more directly or 
indirectly, perceptibly or imperceptibly pursue in any sphere of 
the governmental activities the rejected dogma of racial discri- 
mination, and color segregation would per se be opposed to the 
public policy. The prohibition against color discrimination 
would know no exception and would exclude both the disabilities 
imposed and the benefits conferred. The government, the legi- 
slature and the courts would deem the _ non-discrimination 
directive fundamental in the governance of the country, and 
would enforce this prohibition universally, and action inconsistent 
with this constitutional limitation upon their power would be 
ultra vires their powers and jurisdictions. The uncompromiseable 
duty of all the State authorities, agencies and departments not to 
promote, support or practise racial discrimination was unambi- 
guously stressed with all the force the words of a constitutional 
provision could command. They were unreservedly intended 
to promote the cause of racial equality in all spheres of govern- 
mental activities. Equality-social, economic and political; Free- 
dcum from bondage of past subjugation; Liberty of person and 
security of life and limb were made the common possessions of 
all the citizens. Not merely similarity of treatment, but unifor- 
mity and equality of the whites and the blacks were the immediate 
requirements and conditions of any valid State action. The State 
could neither practise discrimination, nor it could lend State 
action support to any pattern of racial or color discrimination. 
It would not, for instance, prohibit inter-racial marriages,! or 
through its judicial process enforce any discriminatory clause in 
a contract requiring the transfer of an immoveable property only 
to the persons belonging to the seller’s race.! It would, of course, 
not deny him participation in the political process e.g. voting on 
the one man one vote basis of equality. 

The Fourteenth Amendment and the Civil Rights Act which 
the Congress passed over the President Johnson’s veto were al- 
right as far as they went. The southern obstructionists and 


1. Loving v. Virginia, 388 US I; Mc Lauglin v. Florida, 379 US 184; Burton 
v. Wimington Parking Authority 365 US 715. 
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the Democrats did not accept the full meaning and intendment of 
the Amendment; and understood it to mean much less than what 
it explicitly meant in its pJain and simple words. They had an ally 
in the President who even though a Republican betrayed the 
Republican reconstruction program, and openly repudiated the 
principle of polito-legal equality of the blacks on the basis of one 
common citizenship and one man one vote principle. He conceded 
unconsciously that the conferment of the voting rights upon the 
blacks was the responsibility of the several States—and thus main- 
tained that the Federal Congress could not legislate on the 
subject. ‘This virtually knocked the bottom out of the Amend- 
ment and the reconstruction legislation. It was too obvious that 
the whole reconstruction program would come to naught unless 

one more amendment was passed to give the blacks voting rights. 

‘Under the Constitution the Negro population was counted for 

purpos¢s of representation in the Congress; but one Negro was 

taree-fifths of a man qua a voter, even if, he had a right to cast 

his ballot under the law of the State of his residence. The Sou- 

thern States which continued to disenfranchise the Negroes who 

could not get their full representation in the House; and so could 

still continue to deny the blacks their right to vote. Hence, the need 
was felt to amend the Constitution over again. And, the Fifteenth 

Amendment was passed. It stipulated that no one would be 

denied the right to vote ‘by reason of race, color, or previous 

condition of servitude. However, this Amendment was not well 

thought out; and proved merely a half measure as it left sufficient 

scope for the States to prescribe such property, literary and 

residential qualifications like which the bulk of the Negroes would 

not possess, and thus wilfully defeat the emancipation and recon- 

struction by continuing to keep them disposessed of the political 

rights colourably in a subtle and indirect manner. In fact as time 

passed by the worst fears came true. 

To forestall this the Congress passed a ppnto pn legislation 
in terms of the Thirteenth, the Fourteenth and the Fifteenth 
Amendments. The legislative package comprised a number of 
laws; called the Civil Rights Acts, namely, | 

i. The Civil Rights Act, 1866; 

ii. The Civil Rights Act, 1870-71; 
iii, The Civil Rights Act, 1871; and 
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iv. The Civil Rights Act, 1875. 


These laws were intended to ‘protect all persons’ in their civil 
rights, and to enforce such rights by making provisions for means 
of their vindication. They were an exercise in what was called 
the sword technique of legislation in the civil rights area with an 
idea to make these constitutional rights immune from the State 
encroachment and unabridged by private violations. Although 
they were generally phrased in general words conformably 
with the requirements of the ‘equa! protection of the laws’ clause, 
they were clearly in defence of the Negroes’ newly acquired 
rights, privileges and immunities of citizenship. They were parts 
of one legislative plan, and when pieced together made a civil 
rights code for the blacks. The civil Rights Act of 1866 was the 
first of the series and most important piece of Jegislation. It 
outlawed the black codes and similar black laws enacted in the 
Southern States at the conclusion of the Civil War, It conferred a 
general legal status and capacity upon the blacks ‘ to make and 
enforce contracts, to sue, be parties, give evidence, or to inherit, 
purchase, lease, hold and convey property’, and recognised for 
them the right to move the courts-Federal and State by appro-. 
priate proceedings. ‘The Act further laid down: 


“‘“That any person who under color of any law, statute, 
ordinance, regulation, or custom shall subject, or cause to 
be subjected, any inhabitant of any State...... to the depriva- 
tion of any right secured or protected by this Act, or to 
different punishments, pains or penalties on account 
of such person having at any time being held in a condition 
of slavery or involuntary servitude...... or by reason of his 
color or race, than is prescribed for the punishment of 
white persons, shall be guilty of a misdemeanor............... i 


The Civil Rights Act, 1870-71 [The Act of 1870 as amended 
in 1871] was a legislative measure for implementation of the 
voting rights of the blacks. The interference with the right of 
franchise at Federal and State elections was made an offence. 
Any conspiracy or banding with the object to deprive the blacks 
of their right to vote was forbidden on pain of punishment. An 
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interesting case under this statute decided by a Federal Circuit 
Court was United States v. Hall’. The respondent Hall and others 
of his kind were found to have conspired to frustrate the Negroes’ 
right to vote and their right to freedom of speech and assembly. 
Judge Woods in a very bold utterance for his time held that these 
rights were secured rights; and by virtue of the citizens’ ‘privile- 
ges and immunities’ clause of the Fourteenth Amendment 
were intended to be made inviolable by State action by Congress 
by law. The Civil Rights Act, 1871 [the Ku Klux law] was a 
purely enforcement measure. It penalised acts-wheather under 
‘colour of law’ or otherwise which obstructed civil rights enforce- 
ment, or unlawfully interfered with the execution of the laws of 
the United States Congress, particularly, the Civil Rights Acts. 
The last of these statutes, namely, the Civil Rights Act, 1875 
intended to secure the blacks equal civil rights, including, right 
to non discriminatory access to places of public accommodation, 
into places of public recreation, public conveniences, hotels etc. 
The Act established a general statutory duty not to discriminate 
on the grounds of color or race of a person. Any breach of this 
duty was a misdemeanor. The man discriminated against could 
sue the person discriminating and claim unliquidated damages. 
These laws taken together contained an elaborate civil rights 
program. Had they been accepted and enforced, or even, acqu- 
isced in by bulk of the whites, adequately executed at the Federal 
and State levels, and enforced by judicial processes of the Federal 
and State courts, the knotty race relations problem would have to 
a very great extent, been resolved. Had the meaning of these laws 
been properly understood a new social order would have begun 
to come into existence. However, this would not be so. Perhaps 
the constitutional change and civil rights legislation were much 
ahead of pace of social change and economic compulsions of the 
time; and thus the already slow march of reconstruction thought 
processes in various parts of the country came to a grinding halt. 
The bulk of the whites in the Southern States had simply not 
yet accepted the idea of emancipation of the blacks and recons- 
truction of the mixed American society. The Reconstruction 
Amendments and civil rights legislation seemed to them an im- 


1. Fed. (as No. 15282 (1871) 
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position from the Federal Congress. They took it all as terms of 
their enforced re-entry into the Federation after their defeat in 
the Civil War. For much of it they did not cast their vote, and 
gave no free consent. The whole thing was repulsive to their 
narrow thinking, and opposed to their entrenched socio-economic 
interests and political motivations. They could not just reconcile 
themselves with the idea of the Negro equality, and could not 
accept the blacks as their equal fellow citizens. The prejudice 
against the blacks was so deep seated in their minds that it seemed 
to them nothing unusual, nay, seemed indispensable for protection 
of their social affluence, monopolistic economic interests and 
political ascendency. The ugly racial] pride for their white Cau- 
caSsian race superiority and undiminished hatred for the blacks of 
the Negro race blinded their vision. They could not free them- 
selves of the baseless and illusory fears of the change, imagined 
dislocation of advantageous social patterns, and the supposed 
loss of exclusive ownership and control of the means of economic 
domination and political power. The Negro had been emanci- 
pated against their will and to their utter humiliation in defeat 
and degradation. Anger overpowered their sense of discrimination. 
Unable to resist the Federal reconstruction process they despara- 
tely cried ‘thus far and no further’. They would refuse to accept 
the blacks as their equals in the larger diversified mixed com- 
munity and the reconstructed national fraternity. They took it 
as a disaster and a calamity. ‘Their intense hatred for the blacks 
would not be transformed into instant love for them by the change 
in law and the Constitution. ‘To them blacks would still be black 
in body, and a man with a black body would be black in soul, 
mind, word and deed. They maintained that whatever legal chan- 
ge might come the blacks would remain backward socially; and 
woodenly held out that they would not stand the sight of a niger 
walking with his head straight side by side with them, sitting in 
the same rail coach, what to say of taking bath with them on the 
same beach or eating lunch on the same counter with them. 

To achieve their black design the racialist whites decided to 
arrest the progress of the emancipation by every means possible. 
For their inglorious end there could not be any glorious means. 
For bringing about the reversal of the reconstruction process 
they were prepared to resort to any means. They set out to frus- 
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trate the emancipation and civil rights program and to undo the 
gains made by the Negroes. Their whole vision, thought processes 
and attitudes were conditioned by their ignoble and dirty objec- 
tive and small mindedness. They would adopt any methods and 
would leave no stone unturned, even if, in the process they might 
do irrepairable damage to their own society and the country. 
Their racism blinded their sight, and they embarked on a mission 
of self debasement. They put in doubt! the basic principles and 
directives of the Constitution and the national majority conscience 
embodied in it. They repudiated all that was proclaimed to the 
world by their fathers in the Declaration of Independence, the 
ideals and decision to uphold human equality in the Proclamation 
of Emancipation and the Bill of Rights in defence of justice, 
equality and liberty of man and the ideals of the Rights of Man. 
_ They repudiated their own institutions, heritage, law and even the 
Constitution. Instead of bowing to the common collective wisdon 
of the Congress, they turned against it. They raised the legendary 
trojan horse filled with the State Rightists who sought the destruc- 
tion of the Federal Union by standing behind the distorted facade 
of federalism, and then by making assaults on Congress in further- 
ence of the already rejected theory of State Rights. They would 
control the State Governments and State administrations and 
make them instruments of reaction. The wholly white State 
Legislatives would deny the blacks equal protection of the laws under 
various legislative schemes, the Executives would execute the laws 
unequally and the State courts would make a mockery of 
equality before the law. The State police would deny them protec- 
tion, and thus would render their life and property insecure; and 
for false made up charges would let the mad crowds take the 
law into their hands and lynch the blacks for imaginary crimes 
committed against white women or a white man’s property. 
The local administrations and municipal bodies would neglect 
the areas in which the blacks would live, and. provide no sanita- 
tion, lighting or schools for the black children. The blacks would 
be sick, poor, uneducated, unskilled and afflicted with undeserved 
want and misry. The contrast between the affluent whites and 
improvished blacks would add to the sadistic pleasure of the 
racialists. : | 

The Federal Government was ordained to be a government 
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of limited powers; and the legislative powers of the Congress 
were all exhaustively enumerated in the Constitution. The racist 
whites took a very narrow view of the federal power and autho- 
rity and put forth the theory of wider State rights. They chal- 
lenged the power of the Congress to pass the civil rights legislation, 
and attacked the whole basis of the reconstruction program. 
Having lost their case in the battle field and on the floor of Con- 
gress they turned to the Supreme Court. The strategy worked. 
The assault on the reconstruction and civil rights program was 
two pronged. Firstly, the Court was asked to construe the Civil 
War Amendments narrowly in the context of the alleged limited 
power of the Congress under the Constitution and the undefined 
wider authority of the States. It was contended that the Amend- 
ments did not mean what their plain and simple language would 
mean. Though not inso many words, they asked the Court to 
undo the Amendments to the extent they encroached upon the 
alleged State rights. In this they implied to say that the amending 
power was limited, and the Amendments were void to the extent 
they changed what they would think were the basic conceptions 
albeit the State rights and racism. Secondly, the Civil Rights 
Acts were impunged as ulira vires the power of the Congress. ‘The | 
cold crudity of the challenge was witnessed with all sad ferocity 
in case after case, and, most notoriously, in what the historian has 
called the Civil Rights cases! : 


These were five cases consolidated, heard and decided by 
the United States Supreme Court together. Intwo of these 
the complainants happened to be two Negroes, Stanley and 
Nicholas by name, who had been denied admission in the 
inns and hotels. On the other hand, in other cases the Negroes 
protested against refusal to their entering in a dress circle, 
a theatre and an opera house. The fifth case concerned 
with the discrimination meted out to a colored woman 
travelling with a white manin a railroad coach. In each 
case the complainant sought the protection under the Civil 
Rights Act, 1875. It was urged that all persons were entitled 
to ‘the full and equal enjoyment of the accomodations, 
advantages, facilities and privileges of inns, public convey- 
ances...theatres and other places of public amusement 
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subject only to the conditions and limitations established by 
law, and alike’ for all the citizens. It was further contended 
that the Act forbade discrimination on the ground only of 
race and color, and made any practice of discrimination a 
misdemeanor and punishable by fine upto one thousand dol- 
lars, or in the alternative, by a jail term of not more than one 
year. The person discriminating was also liable to the man 
discriminated for damages. The defendants denied any 
liability under ail circumstances. They impunged the 
validity of the Civil Rights Act; and contended that it was 
ultra vires the true scope and extent of the legislative power 
of the Congress under the Fourteenth Amendment. 


The Court construed the Fourteenth Amendment in the 
manner urged by the defendants and declared the impunged 
statute void ab initio as being ultra vires the legislative compe- 
tence of the Congress. 


The Court hearing the cases consisted of the Chief Justice 


Morrison R. White, and the Associate Justices, respectively, 
Samuel F. Miller, Stephen J. Field, Joseph P. Bradley, John M. 
Harlan, William B. Woods, Stanley Matthews, Horrace Gray 
and Samuel Blatchford. The opinion of the Court was delivered 
by Bradley J.in which all of his brethern with the notable 
exception of Harlan J. concurred. In the course of his judgment 
the learned Judge said : 


“It is State action of a particular character that is prohi- 
bited. Individual invasion of individual rights is not the 
subject matter of the amendment......... 

‘“‘In this connection it is proper to state that civil rights, such 
as are guaranteed by the Constitution against State aggres- 
sion cannot be impaired by the wrongful acts of individuals, 


- unsupported by State authority in the shape of laws, customs 


or judicial or executive proceedings. The wrongful act of 
an individual, unsupported by such authority, is simply a 
private wrong, or a crime of that individual; an invasion of 


1. 109 US 3 (1883) 
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the rights of the injured party, it is true, whether they affect 
his person, his property or his reputation, but if not sanc- 
tioned in some way by the State, or done under State 
authority, his rights remain in full force, and may presum- 
ably be vindicated by resort to the laws of the State for 
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Basing himself on this major premise the learned Justice decided 
in all cases against the Negro petitioners. And, agreed with the 
contention that the impunged Civil Rights Act was unconstitu- 
tional, being ultra vires the legislative power of the Congress. He 
observed that the reach of the Fourteenth Amendment was 
confined to an impairment of the civil rights only by State 
action. The Congress could not be clothed by it with ‘direct and 
plenary’ legislative powers. In fact it did not write in the Con- 
_ stitution any new head of legislative power in addition to what. 
were exhaustively enumerated in Article I of the Constitution. 
The power given herein was ‘for the purpose of rendering some 
prohibition against particular State legislation or State action’ 
effective. It was, so to say, ‘corrective in its character’. Looking 
into the impunged law in the context of the Thirteenth Amend- 
ment, he said that it should be deemed to deal only with incidents 
of slavery which had been abolished, and as such should be limi- 
ted to direct and immediate consequences of slavery. Discrimina- 
tion, for that matter, discrimination on account of race or color 
was not a badge of slavery or past servitude, he added. Therefore, 
prohibition contained in the impunged law against racial and 
color discrimination was out of the scope of the legislative power 
of the Congress. The question whether the statute was supported 
by the Thirteenth Amendment, and also by the Fourteenth 
was notinquired into, although was very pertinent in view 
of its legislative history. The learned Judge overlooked the 
effect of its reenactment following the Presidental veto, and the 
precaution the Congress took in adopting the Fourteenth Amend- 
ment with the avowed object of removing all doubts as to the 
validity of its enactment. He might have come to the view that 
the Amendment could not retrospectively validate the statute; 
and merely preferred to say that ‘it is not necessary to inquire’ 


’ CSI/ 
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Harlan J. dissented. He said that the Thirteenth Amendment 
contained more than a mere prohibition against slavery; and was 
infact a charter of national civil rights. He maintained that 
the limited negative meaning ascribed by the majority to the 
Fourteenth Amendment was ‘unauthorised by its language’. 
Under these two Amendments the Congress was given a planary 
primary power of legislation. The Congress could not only declare 
civil rights, it could also make appropriate provisions ‘to guard, 
secure, and protect’ those rights. The abolition of slavery under 
the Thirteenth necessitated passing of the Fourteenth Amendment 
as it was wisely decided to remove all abuses of law on which 
slavery rested. One of the obvious things it did was abolition of _ 
the misbelief of inferiority of the Negro race. The sponsors of 
the Amendments entrusted the Congress with the task to provide 
for all measures which would save the blacks from being victims 
of that misbelief and the State laws which were opposed to recon- 
struction.! Racial discrimination on ground only of color or 
pigment at any level was the most obvious symptom of the mis- 
placed conceftion of racial inferiority. Therefore, the provision 
forbidding discrimination on the ground only of race, family 
origin and color was deemed essential for carrying out the pur- 
poses and objectives of emancipation and reconstruction. The 
learned Judge regretted that the majority did not construe the 
Amendments and the civil rights laws in proper setting and 
constitutional perspectives. Very rightly, he termed that approach 
‘entirely too narrow and artificial.’’ ‘Time has shown that in this 
he was right, bold and progressive. Only at the time he spoke 
he was not listened too. He was much ahead of his time. | 

The other important cases in the period of reconstruction 
pertaining to the Negro rights included: United States v. Crutksh- 
ank,1 the Slaughter Houses cases? and the Commonwealth of Virginia 
Ex parte®, The Gruikshank case dealt with a very important issue; 
and raised the question of law as to the interpretation of the scope 
of civil rights enforcement power of the Congress. The Civil 
Rights Act, 1870, was a purely enforcement measure providing 


1. I Woods 308 : Fed. Cas. No. 14897. 


2. 16 Wall. 36. | 
3. 100 US 339; See also Virginia v. Rivers 100 US 313. 
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for punishment for among other things banding and conspiracy 
with the object to prevant, or hinder a person, and intimidating 
him for exercising any right, privilege or immunity established 
under the Constitution and the Civil War Amendments such as 
right to the freedom of assembly for a peaceable and lawful pur- 
pose, or right to cast a vote in anelection. The defendants 
numbering about one hundred were accused of conspiracy to 
intimidate a certain number cf the blacks in one Parish of the 
State of Louisiana, and thus of unlawfully and wilfully to pre- 
vent them from assembling at a public place, casting their votes 
in an election, and other like illegal objectives. ‘The accused 
impunged the Civil Rights Act, and urged that they could not be 
prosecuted and punished under the allegedly invalid federal civil 
rights law.That law was ulira vires, as they contended, the legis- 
lative power to prescribe punishment for felonious acts whether 
committed against the whites or the blacks could be exercised only 
by the State Legislatures. The Congress had no legislative 
power in this respect, and could not, therefore, pass a law for 
the protection of the: blacks. Such special iaw fell outside the 
scope of the Civil Rights Amendments too. These Amendments, 
in no way, bettered the position of the Negroes as against the 
existing State penal laws Apart from the State laws, they could 
claim no special federal law protection. The Fourteenth Amend- 
ment added nothing to the rights of the blacks as against the 
whites. It merely prohibited the States from denying the United 
States citizens, including the new class of black citizens the equal 
protection of the laws. ‘The only obligation resting with the Congress 
was ‘to see that the States do not deny that right’. It had no 
power to extend its own protection to them.. A Congressional 
penal provision would not override a State penal law, no matter 
howsoever, inadequate, or inadequately administered. The 
blacks and the whites were subjected ‘to the same State law even 
though it was not evenly enforced against the whites who intimi- 
dated the blacks, and thus prevented them from the exercise of 
their constitutional civil rights. This position was not changed, 
ifthe wrong committed against the blacks was committed by 
white citizens. But the State and the State officers alone were 
bound by the federal law. For instance, in ex parte Virginia 
a judge who deliberately excluded from jury qualified Negroes in 
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violation of the Civil Rights Act, 1875, could be indicted, arrested 
and imprisoned for the breach of the federal law. A petition 
by him for issue of a writ of habeas corpus could not be entertained, 
and he could not be set free. 

The burden of these decisions was that the Federal Congress 
could legislate in avery narrow area; and could not extend 
the protection of the federal laws to the blacks in any substantive 
manner. The Supreme Court construed the Civil Rights 
Amendments mechanically woodenly and narrowly, and thus 
robbed them of much of their purpose and substance. It invoked 
the federal limitations of distribution of power in a manner 
different from that it had applied the same in other areas, 
notably, the inter-State commerce. It denied the Congress 
extensions of power like which it gave in situations other than 
under the commerce clause, although unlike that clause the 
Amendments were worded in broad terms and empowered it to 
do all that was necessary and proper for implementation of the 
new deal to the Negroes. It did not interpret the three Amend- 
ments as parts of the same integrated plan. The Amendments 
taken together declared certain principles of state policy ‘funda- 
mental for governanc:’ of the country both at the federal and 
State levels; but it practically freed the States of all limitations, 
except in a remote sense. The limitation put by the State action 
condition for the Operation of the Federal laws was clearly 
a retrogate judicial legislation. It was wholly unwarranted as 
it meant abridgement of constitutional provisions. The idea of 
corrective legislation was nothing short of judicial innovation. 
The Court seemed to think that those who drafted, debated and 
voted upon the Amendments in the Congress did not mean what 
they said in plain simple words, or else failed to convey what 
they meant. If this was not so, the conclusion was inescapable that 
the Court stooped down from the tower of judicial aloofness 
to the current social and political controversies, and cast its 
vote in favour of one side to the race conflict. The withdrawl 
of federal protection from the Negroes opened up the grim 
possibilities of the tyranney of the majority in a great number 
of States. The wide spread mob violence against the members 
of the. Negro minority and incidence of seizures of the blacks by 
the lynch mobs grew. Under the thrust of state action theory 
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the perpetraters of the broad day crimes too frequently went un- 
checked and unpunished. The legal sanction accorded to racial 
and color discrimination sowed the seeds of segregation 
which plagued the race relations in years to come. The obser- 
vation of Bradley J. in the Civil Rights cases was that mere discri- 
mination on account of race or color was not forbidden under the 
Thirteenth Amendment as, according to him, it would have 
meant running the slavery argument to the ground. Little did 
the learned Judge realised the dreadful consequences it would 
have. Through its pronouncements the Court sowed the wind, 
and so the society could not escape reaping the whirlwind of race 
conflict horrors. 


CHAPTER 2 
SEGREGATION AND LAW 


Segregation means in its dictionary sense separation and 
exclusion from the general mass and body. It means the policy 
or practice of compelling racial groups to live apart from each 
other. In the present context it means exclusion of the Negroes 
and colored people —the blacks from the main stream of the 
American social economic and national life on the ground only of 
their Negro race, the African orign, pigment of their skin and their 
past status of slavery and subjection to involuntary servitude of 
the whites. After abolition of slavery under Lincoln’s Proclama- 
tion of Emancipation of September, 1862 and adoption of the 
Civil Rights Amendments the blacks should have been admitted 
into the reconstructed American social order; but this did not 
come about. The bulk of the whites did not accept them as equal 
members of the new mixed society. ‘They kept up a myth of their 
racial superiority and regarded the blacks inferior and different 
from themselves. ‘The differences were, as they thought, racial, 
genetic, anthropological, physiological, sociological and what not. 
They held that the color of the Negroes’ skin, their bodily propor- 
tions, eyes, stature and texture of their hair made them easily 
identifiable and made them different from the whites of the 
Caucasian race. Their ethenic stock and traits were distinctive; 
and any admixture of blood and race was ruinous. The reasons 
for their attitude were neither deep seated, nor wholly honest. 
These included societal conflicts, fear of loss of monopoly in 
ownership and control of the material resources and land, con- 
centration of wealth and means of production, disinclination to 
share in economic prosperity and refusal to associate the blacks in 
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exercise of political power. Enraged by deprivation of slave 
labour, they did not want to share the wealth and power with 
those who had been emancipated only against their will. 

Segregation was bad, but it was made worse, because, it 
derived legal, if not constitutional sanction under the Constitution 
of the United States of America. It falsified the Proclamation of 
Emancipation and the defeated the aims of the Civil War which 
nearly rocked the Nation. It ran counter to the American Bill of 
Rights, the Civil Rights Amendments to the Constitution and the © 
civil rights laws passed by the national Congress. Its seeds were 
sowed in certain decisions of the Supreme Court wherein it was 
laid down that: 


i. Slavery and involuntary servitude of the. blacks were 
abolished; but racial or color discrimination was yet not 
, forbidden. 
ii. The blacks were made the citizens of the nved Seanad 
of Ameri:a; but not, as of course, the citizens of the 
_ several States wherein they resided. | 
ii. The legal prohibition was merely . eas State. action 
discrimination, and _ private discriminatory action could 
not be penalised under the federal law. If not forbidden 
under State laws such discrimination constituted no 
offence. 
iv. In the area of State neva the Federal Congress. had 
no controlling or regulatory power under the Civil War 
Amendments. It could enact only corrective legislation. 


This view of the: law meant that the blacks would have a 
dual status. ‘They were citizens, of the United States enjoying 
rights which were incidental to. their national citizenship. Such 
rights were far few. They were not made citizens of the States 
of their residence, unless the States severally chose to admit them 
as such. A number of States in the South would just not do s 5 
and it was in those very States that bulk of the Negroes resided. 
Consequently, their lot would be no_ better either materially or 
civilly than it had been in the past. They would continue to be 
denied electoral qualifications and would be merely half citizens. 

Because private action discrimination was not made a legal 
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wrong, the blacks would still be segregated at social, economic, 
civil and political levels. In a free laissez faire society the 
State activism was meagre and did not affect the life intim- 
ately. All economic power was concentrated in the hands of the 
whites who enjoyed the monopoly of political power as well. 
This made the segregation of the blacks from the main streams 
of national economic political and public life easy. They were 
excluded from places of public accommodation, discriminated 
in matters of jobs, employments and services, and segregated in 
matter of residence, housing, education and recreation. They 
would travel in separately reserved railroad compartments, and 
ride in buses exclusively marked for them. They became a caste 
of untouchables gua the whites. They constituted an exclusive 
social and a poor class excluded from social dealings with the 
whites. The latter would not inter-dine or inter-marry. The 
social intercourse, racial admixture and intermingling would 
crudely be avoided. 

Though the aversion for the Negroes in the beginning was 
bred up in race prejudice and to some extent was spontaneous, yet 
the cold historical hangover, the deep seated race prejudice and 
a fear of socio-economic readjustment implied in their emancipa- 
tion and the reconstruction bid promoted and sustained it. In 
the past agricultural economy was kept up by slave labour; but the 
growing industrialisation accompanied with construction of rail 
track, and highway roads, development of river valley projects 
and completion of the power complex still required cheaper 
labour. Because all was to be accomplished by private capital, 
the profit motive could not be sacrificed. The improvished poor 
Negro only could provide the much needed commodity 2.e. cheap 
labour force. The slavery having been abolished, segregation 
alone seemed to provide and maintain the source of cheap un- 
skilled and semi skilled labour for any length of time in this part 
of the world as any import of Jabour force from distant lands 
was neither- possible, nor feasible. Necessity is the mother of 
invention. If any rationalised justification or acquiescense were 
needed it was readily procured from the State and the church. 
The biological and socio-political theories of the race inferiority 
of the blacks already existed. They were further improved. The 
economic and political advantage and gain pushed the humani- 
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tarian argument in the background. The Church too assumed 
silence, and found in segregation nothing objectionable. 

The pattern of segregation on the basis of color were 
deligently mapped out, and the norms of the system were evolv- 
ed and improved upon with the aid of mechanics of social 
engineering, and of political and legal processes. Full advantage 
was taken of the facade of federal scheme of the Constitution; 
and the State domain of power and authority was stretched as 
wide as the State Rightists’ view of the federal set up would 
sustain it without just tearing it asunder. The State governor, 
the legislator and the judge made a formidable combination. 
The three were elected by the same white eJectorate, shared the 
same socio-economic prejudice, and represented the same power 
structure of the community composed of the bulk of the whites. 
Laws were enacted to provide for separate State managed and 
controlled facilities and services, subject to the lip service paid to 
the formal condition of verbal legal equality in them, or what 
was charged inlieuw thereof. Any direct inequality and 
manifest discrimination were enginiously avoided. The indirect 
aiding and abetting of indiscriminatory discrimination was not 
considered forbidden. What could not be done directly, could, 
it was held, surely and unobjectionably be done indirectly. The 
Civil Rights Amendments prohibitions were merely of a negative 
character, and under the decisions of the Supreme Court imposed 
no positive duty on the Statesto direct their policy towards 
securing the aims of reconstruction. A State Legislature made 
a law couched in innocent language conforming literally to the 
constitutional position. ‘The Governor distorted and executed it 
in his own way; and a committed court existed to sustain his acts 
and enforce the racial law. A railroad company would provide 
separate compartments for the whites and the blacks. If any one 
of its white employees bodily ejected a black passenger for his 
insistence on mixed sitting, the policeman would appear in no 
time and hurry him up to the police station. There he would be 
colourably charged for commission of a breach of public peace, 
and the judge would en the verdict of an all white jury summa- 
rily and mechanically convict him. He would then serve the term 
in a segregated jail. Ifa hotelier refused to receive a black 
guest and serve him; and the latter did not immediately withdraw, 
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the white policeman would appear in no time to arrest and ap- 
prehend him. He would be charged for trespass upon the 
white man’s property; and the would be treated to the southerly 
white justice. : | 
Neither the States were held to be forbidden to group the 
blacks separately, nor the State action classification on the ground 
of race and color was wholly deemed discriminatory on the reason- 
ing of the Civil Rights cases. ‘The blacks could be separated from 
the whites, provided, a State did not do violence to the inanimate 
literal condition of equality in the material sense. The dictates 
of equal protection of the laws were said to be squarely met, if. the 
provisions made for the whites and the blacks were made similar 
albeit separate. Equality was not understood to mean assimila- 
tion or require integration of races. Judge Bradley ruled: so; 
and the categorisation of the blacks separately from _ the 
whites was deemed in accord with the law declared by the 
Supreme Court. The blacks were merely the federal citizens; 
and the whites alone enjoyed citizenship both of the United 
States and the States of their residence. The right of the blacks 
to have the protection of the equal laws was a mere federal 
right; and as such was imperfect and not enforceable by any 
State court in the absence of an enacted State law. Therefore, the 
State laws treated them separately with or without justification. 
By virtue of their federal right they were entitled to the proect- 
tion of the State laws; but could not insist upon common member- 
ship of the State community. They could be provided ‘equal 
protection’, but could be kept separate at the same time from 
the general mass of the State population, as also from the main 
streams of political, economic and social life. The ‘separate but 
equal’ argument was streached to its illogical limits. ‘The guar- 
antee of the privileges and immunities of the United States 
citizenship created no new rights, and conferred no new benefit 
upon them. These included only those rights, capacities and 
privileges ‘which are fundamental, which belong of right to. the 
citizens of all free governments, and which have all times being 
enjoyed by the citizens of the several States......... from the time 
of the becoming free, independent and. sovereign’’; but their 
category was exhausted before the Civil Rights Amendments 
were passed. The argument seemed vague and must have 
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caused confusion wrost confounded. 


2.2 The Plessy corrective : 


The Negroes were disappointed, distressed and shocked by 
the legislative, administrative and judicial distortions of the 
reconstruction deal. To them segregation was outright discrimi- 
nation and inequality only on the ground of their racial origin, 
colour, their past slavery and servitude. The promise held out to 
them for their emancipation, reconstruction and integration into 
the American society with all the rights privileges and immuni- 
ties of the common citizenship was but an empty meaningless 
ritual. The walls of recism and color segregation separated them 
from the main streams of national life; and made the goal of 
attainment of equality-social, economic and political; and oppor- 
tunity —educational, vocational remained as distant as they ever 
had been in the past. They would still be unlike the whites; and 
would be discriminated and segregated in all matters and at 
all places. Themselves wholly unorganised, excluded from all 
centres of public life and denied participation in political processes, 
they found themselves miserably helpless. Their going to the 
court too had brought them no relief. Instead of declaring the 
law in accord with the spirit of the constitutional amendments, 
the decisions of the Court had provided the segregators raison 
d’etre and legality for their actions. Nevertheless, they kept up their 
belief. in the judicial process, and did knock the doors of the 
Supreme Court over again : 


The Plessy case.1 The plaintiff-appellant, a man of mixed 
blood, and, so to say, acolored person was a citizen of the 
United States and a resident of the State of Louisiana. On 
June 7, 1892, he boarded a passenger train of the East Lou- 
isiana Railway company-a company formed and registered 
under the law of that State. He intended to travel from New 
Orleans to Covington; and, bought a first class ticket accord- 
ingly. He boarded the train and took his seat in the first class 
coach reserved for the whites Only, and in which the blacks 
and the colored men were not accomodated. He would not let 


1. Plessy v. Furguson, 163 US 537 (1896) 
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the company segregate him with impunity. When the train 
conductor, an employee of the railway company asked him to 
remove himself from the reserved compartment and take _ his 
seat in another compartment separately provided for the non- 
whites, he refused to oblige. The conductor threatened to 
eject him out of the compartment; and on his refusal to 


move out, the conductor carried out the threat with the readily 


available assistance of a policeman. The latter hurried the 
wronged passenger to the jail on an allegation of commission 
of a breach of the State statute in force since the year 1890, 
which provided that a railway company operating within 
the State would arrange “equal but separate’? accommoda- 
tions for the whites and the coloured people travelling in its 
trains. It further laid down that ‘‘No person or persons, shall 
be admitted to occupy seats in coaches, other than the ones 
assigned to them, on account of the race they belong to ’? The 
formal police investigation took the usual course; and the 
harrassed passenger was put up for trial in a State court— 
the district criminal court for the parish of New Orleans. 
The accused denied the charge; and contended that the 
State law was, according to the Thirteenth Amendment and 
the equal protection clause of the Fourteenth Amendment 
unconstitutional, for being discriminatory on the ground 
only of color and family origin. It was also inconsistent with 


‘the Civil Rights Acts enacted by the Federal Congress. The 


court rejected these contentions, found him guilty of violation 
of the State law and convicted him. The indomitable protestor 


and resister of the segregation law moved the State 


Supreme Court by a petition to enjoin the district court from 


proceeding further in the matter, and asked for issue of a 


writ of certiorari for quashing the order already passed by that 
court. The petition was, needless to say, habitually dismissed; 
but the Court allowed a plea for a writ of error et an 
appeal in the United States Supreme Court. 

The Federal Supreme Court too dismissed his appeal, 
Justice Harlan dissenting. Brown J. delivered the opinion of 
the Court. In it he discussed the constitutional questions in 
issue and developments in the context of the earlier decisions 
of the Court. The learned Judge subscribed to the view that 
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the purpose of the Fourteenth Amendment to the Constitu- 
tion undoubtedly was to enforce equality of the races and to 
extend equality to the colored men. Nevertheless, —he 
observed that legal equality contemplated by the Amend- 
ment could not abolish distinctions based upon racial origin 
and color; and legal process could not bring about and 
enforce social, as distinguished from political equality of the 
racial groups, much less it could require commingling of the 
races upon terms unsatisfactory to either. He added that 
segregation of the colored men and women from the whites 
was not fer se inconsistent with their constitutional federal 
right to equal protection of the laws. Segregation on the basis of 
‘equal but separate’ basis was not forbidden. A law which 
required sepzration of the racial groups along with the con- 
dition of a provision for equal accommodation and facility at 
places wherein they would likely be together and come into 
contact with one another was neither per se void for inequa- 
lity; nor did it imply inferiority of one race to the other. He 
expressed himself thus:“‘...... We think that enforced separa- 
tion of the races...... neither abridges the privileges or 
immunities of the colored man, deprives him of his property 


without due process of law, nor denies him the equal protection 
of the laws......... 3 


The judgement in the Plessy case above showed that the Court 

held on to the theory of the Civil Rights cases; and there was — 
absolutely no change whatever in judicial thinking on the matter 
of race relations, although the composition of the Court had 
changed meanwhile. The new Court consisted of Chief Justice 
Melville Weston Fuller and his Associate Justices, respectively, 
Stephen Johnson Field, John Marshall Harlan, Horace Gray, 
David Josiah Brewer, Henry Billings Brown, George Shrias Jr., 
Edward Douglas White, and Rufus W. Peckham. Of these only 
three sat on the Bench presided over by Chief Justice Morrison 
R. Waite when it heard the Civil Rights cases. Bradley J. who 
delivered the opinion then was absent. Two Justices of the old 
Court held on to their views, and joined six of the new Judges. 
Justice Harlan once more found himself a lone traveller on the 
path of conscientious dissent. Brown J. observed that the laws 
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permitting racial segregation in various spheres of social life 
existed ‘generally’, if not ‘universally’. A law which merely 
implied a legal distinction between the white and the black—a 
distinction so obvious from the color of the two and which must 
always exist did not destory legal equality, or re-established 
slavery. The Fourteenth Amendment established equality of 
races before the law, but did not abolish distinctions of racial 
origin. It did not e-tablish social equality either. It conferred 
upon them political equality, and that too, the learned Judge said 
by necessary implication, for purposes merely of the Federal 
Union. He added that the assumption that the enforced separa- 
tion of the blacks stamped them and their race with a badge of 
inferiority was misplaced, and even if such a result followed it 
was ‘solely upon it.” He went further, and answered the challenge 
of unconstitutionality of the impunged law by recongnising the 
legislative power to enact such law as part of the State police 
power. He emphatically declared that the abridgement of the 
equal protection of the laws clause could not be presumed so long as 
the separation and segregation were founded reasonably upon 
the regulatory police power of the State. Separation was un- 
objectionable, if it did not bring about mere separation, but also 
ensured equality of treatment for both in benefits given and 
disabilities imposed. Segregation was unavoidable, because, the 
deep seated ‘social prejudices could not be overcome by legis- 
lation. With this he rejected the contention that equal rights 
could not be secured to the blacks, except by an enforced com- 
mingling of the two races. 

Harlan J. true to his honest conviction delcared that ‘the 
judgement...... will, in time, prove to be quite as pernicious as the 
decision made by this tribunal in the Dred Scott case. ‘The 
learned Judge brought out the fallacy and the inconsistency of the 
Opinion of the Court with the Constitution and the Fourteenth 
Amendment. It was a tissue of contradictions. He held that the 
Thirteenth Amendment did not permit ‘the witholding or the 
deprivation of any right necessarily inhering in freedom.’ Slavery 
was not merely abolished; but the said Amendment also admitted 
the blacks to the full citizenship of the United States and the 
States of their residence’ on terms equal to those set for the 
whites. They became full citizens, as of course, and as such 
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could no more be discriminated either by the State, or the State 
supported actions of the resident white citizens. The State laws 
and decrees could not deny them equality of status or opport- 
unity. Discrimination was bad and forbidden in absolute terms 
when based upon considerations of race, color or other like 
factors. ‘The fundamental law of the Constitution removed the 
race line from ‘our’ governmental system. It secured to the 
blacks ‘recently emancipated...... all the civil rights that the 
superior race enjoy.’ Ina forthright manner he observed: 


‘‘The white race deems itself to be dominant race in this 
country. And so it is in prestige, in achievement, in education, 
in wealth and in power. So, I doubt not, it will countinue 
to be for alltime, if it remains true to its great heritage 
and holds fast to the principles of constitutional liberty. 
But in view of the Constitution, in the eye of the law, there 
isin this country no superior, dominant, ruling class of 
citizens. There is no caste here. Our constitution is color 
blind; and neither knows, nor tolerates classes among 
CIIZENS ees 


The learned Judge expressed himself with all force the words 
could command, and firmly declared that segregation implied 
discrimination, and therefore, was forbidden. It created a caste 
of untouchables condemned to live separately and in exclusion 
outside the main streams of society. He found that the majority 
view was ‘too narrow and artificial’, and by ‘subtle and ingenious 
verbal criticism’ it robbed the Constitution of its substance and 
spirit in an important sector of the national life. Discrimination 
directly was forbidden. So was discrimination indirectly. 

The dissent of Harlan J. as it was the noblest utterance in 
defence of life and liberty of man in the United States of America 
as in all other lands. The Judge was ahead his time as has now 
been vindicated. The Supreme Court has now adopted his opinion. 
His voice was the voice of truthfulness, fearlessness and widened 
the horizon of man’s freedom. 

Be that as it may be, the Supreme Court declared the 
law in the Plessy case, and this law was that racial segregation, 
or segregation on the ground of color of the Negroes and persons 
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of Negroid origin was not legally impermissible, provided, it 
was not caused by the State action directly or immediately, or 
otherwise palpably invidious and manifestly outrageous. The 
decision was a little advance over the Civil Rights cases. Segre- 
gation was legally not discriminatory, although it might entail 
discrimination by reason of unequal and separate provisions. The 
Court imparted legal sanction to the State enforced practices and 
patterns of racial segregation of the blacks from the whites at 
public places, places of public accommodation, recreational centres 
open to the general public, public facilities and utilities. The State 
could also lend its support, and was not forbidden to assist 
through its authorities, agenies and courts to companies and other 
persons who would exclude the Negroes from their establishments 
otherwise open to the general public. Whichever way we might 
look at it, the decision operated as an explanation to the Civil 
Rights cases, and as a proviso to the equal protection of the laws 
clause of the Fourteenth Amendment. The blacks would not be 
taken to have been denied equal protection under a State law, | 
provided, the law provided for segregation with the condition of 
‘equal but separate’ facilities. The racial discrimination and 
inequality permitted under the Civil Rights cases would not be 
objectionable, if it entailed segregation with ‘equal but separate’ 
condition. 

Thus the Plessy rule was a corrective to invidious discrimina- 
tion and in some measure softened the rigor of the unregulated 
segregation; and opened merely a remote possibility of impunging 
a law on the ground that segregation under it was outragously, 
palpably and impermissibly — bad. In any given case the 
Court merely retained a jurisdiction to do the judicial review 
of State law; and it might decide on the basis of briefs presented 
before it and the niceties of legal arguments that segregation 
was bad for want of satisfaction of the standard of ‘equal but 
separate’ provision. The ‘separate but equal’ standard for per- 
missible segregation was a vague and imprecise measure. In 
fact Brown J. did not specifically speak about it in so many 
words. ‘The phrase was used in the impunged Louisiana statute; 
and seemed to have. been adopted by the Court as it approved 
it. Brown J. should only be credited for the separation rule ; 
and it would not be too much to say that he would not have invali- 
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dated the statute even if the phrase was not found init. The 
learned Judge intended to make no value judgment. H: seemed 
to subscribe to the imperative command theory of law ; and 
according to his observations there was no relational nexus bet- 
ween law and social change, or moral societal armonization ina 
racially divided community, or, for that matter, advancement 
of any general good. Law was not, according to him an instru- 
ment of social change and social engineering. Its validity did 
not depend on any considerations of societal and sociological 
values, economic factors or, injustices of racial inequalities. The 
age old racial differentiation and racial stratification could not 
be ironed out by the magic band of law. The racial segregation 
was an institution of Social norms; and law could not forbid 
men if they were ‘‘to evaluate themselves and the things of the 
world differently.’’ The Opinion of the Court was supported with 
the following crisp observation of Judge Brown : 


“If the two races are to meet upon terms of social equality, 
it must be the result of natural affinities, a mutual appreci- 
ation of each other’s merits and a voluntary consent of 
imG@ivicuals:.:.........% ‘Legislation is powerless to eradicate 
racial instincts or to abolish distinctions based upon physical 
difference, and the attempt to do so can only result in accen- 
tuating the difficulties of the present situation. If the civil 
and political rights of both races be equal one cannot be inferi- 
or to the other civilly or politically. If one race be inferior to 
the other physically, the Constitution of the United States can-= 
not put them upon the same plane.’ 


The decision reflected the then prevailing socio-economic 
ills and political, social and race tensions in the then American 
society. The Court could not be unaffected and uninfluenced 
by the current unresolved controversies around reconstruction. 
In so doing it inadvertently gave a boost and impetus to racism 
and worsened the race relations on a long term basis. It brought 
the healthy and constructive forces and trends working for 
racial harmony and social integration toa dead hault. With 
the touch of the wind of validity and legality the segregationists 
were helped to overcome their guilt complex; and segregation 
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was to them now unobjectionable and permissible. What was 
legally and constitutionally permitted could neither be amoral, 
nor, even immoral. 


2.3 The segragated blacks and the whites: 


“One of the emancipated : 


What a wonderful feeling that I am also We”’ 
——Karel Capek [C2ech, 1890-1938] 


The black man: 
“It is said that God made 
The first man my color. 
But when his white arrogance 
Summons me, he forgets 
Even my name, and I—well, 
I’m just the nigger. 


White men call the devil black 
And black men call him white. 
Whether a face be fair or dark, 
It’s all the same to me...... 
God created men—that’s sure 
He didn’t create them in separate lots.” 
—-Fose Hévnadez La Vuelta 
[ Argentina, 1834-86] 


The race and color were adjudged the factur determinants 
of race relations between the blacks and the whites. The racial 
segregation had come to stay on the basis or ‘separate but equal’ 
standards. The society would be plagued with racial differenci- 
ation, social stratification, division of the white rich from the 
poor blacks. It would be broken up into ‘fragments by narrow 
domestic walls’ was much too obvious. ‘The history bears testi- 
mony that whenever one minority group of citizens were segre- 
gated and separated economic exploitation and political subordi- 
nation would result. The sociology, social psychology, psycho- 
logy confirm the conclusion that racial segregation re-enforces in- 
quality of the minority group. The proposition that segregation on 
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‘equal but separate’ basis was equitable was a mere court room 
retoric and a false legal fiction. It had no scientific rationality ; 
as experience has shown was devoid of humanitarian justice, and 
was undemocratic, oppressive, discriminative and immoral. It 
led to inequitable racial differentiation and was degrading to 
both the whites and the blacks. It harmed both. 

The practice and patterns of racial and color segregation in 
all walks of life from cradle to grave denied the blacks equality— 
social, economic and political, and of status and opportunity. They 
were converted into an exclusive class and a caste of untouchables. 
Living in a black isolated dark world, they suffered alienation 
from the national life with an undeserved sense of racial inferio- 
rity, degradation, and with what Martin King Jr. called social 
leprosy. They were pushed irresistibly into the dirty filthy and 
remoter ghettoes of the big towns and greater cities. With their 
march to the industrial North the patterns of urban population 
changed irresistibly creating many difficulties for the town plan- 
ners due to the attitude of the whites who would not let the blacks 
move into their neighbourhood saying that the blacks devalued 
property ; and when threatened with the influx they would run to 
the suburbs rather than live with their black neighbours. This 
movement out of the cities led to the development of the suburban 
areas at the expense of the city centres as a result of which the 
cities became neglected and became dirtier and posed a city pollu- 
tion problem. Unable to get admission into schools and educatio- 
nal institutions the black children would largely continue to be 
illiterate, uneducated, or if at all, poorly educated. They would 
mostly be untrained for jobs-semi skilled as well as skilled, and 
therefore, would mostly be unemployed. If hired in the white 
establishments they would not receive equal pay for equal work. 
The job discrimination angered them most. Devoid of jobs and 
professional qualifications they would do poorly inthe few pro- 
fessions they would manage to enter. Being in the have nots 
category with no capital, they would be out of trade, business and 
industry ; and would mostly be condemned to manual labour. Not 
only economically they were hit the hardest, they would feel it 
too. ‘The contrast between them and the affluent whites—there 
were poor whites too—in a developing bouyant rich industrial 
country was too much to be withstood. The concentration of 
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means of production in few all white hands and the control of 
wealth by the whites put them out of the highly competitive 
capitalist world. They found themselves the lowliest and the lost. 

Thus under the dead weight of segregation, inferior educa- 
tion and poverty the inter race relations were governed by the 
myth of pollution. Contact of any type-including touching, dining, 
marriage, it was thought would result in pollution of the higher 
white race. Consequently, the blacks developed a sense of help- 
lessness, frustration and distress. Politically they were a non 
entity, and socially and economically backward. Under many a 
State law they had no voting right, and could have no participa- 
tion in civil affairs. Neither a legislator, nor a judge, a black was 
obliged to submit to a law he had not voted for and enforced by a 
hostile white judge on a verdict of an all white jury from which 
men of his kind were systematically excluded. He suffered a loss 
of personality and was plagued by a feeling of nobodiness and 
worthlessness. He would hate the white who deprived and deni- 
ed him his constitutional rights; and also despise his own race, 
nay, himself. He would curse the system and the social order 
which oppressed him; and derided his own men, his society, the 
part of the world he originally came from, the country of his 
adoption, the state and the government established by law. He 
turned even against the Church which against the dictates of 
Christianity Jent its support to the white oppression and injustice. 
He hated his own family and his own home. Distressed from his 
environment he was easily given to drinking, gambling, vices and 
crime. To his utter shame he would often think that he deserved 
nothing better. He would tell his children the same. Neglected 
and ill clad the children would listen him say that they should 
not complain when they were looked down or spitted upon by the 
white children, should not frequent the public play grounds, and 
should not like the white children ever desire to have education. 
It was no wonder they would in many cases turn juvenile delin- 
quents. | ; 

The bulk of the Negroes helplessly acquiesced in the segre- 
gated order; and few of them even deemed in it nothing undeser- 
ving. Neither they would protest, nor demand any change or 
deliverance from it. They resigned themselves to their fate, and 
thought to endure what could not be cured. Booker T. 
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Washington, the Tuskegee Negro leader publicly declared that 
racial segregation was a natural pattern of racial relations. The 
blacks were different from the whites, and had different history, 
different levels of growth and capacity; and thus the two could 
not be equal. With his hand thrust out in the air and fingers 
stretched apart, he once declared that as all fingers of the hand 
were not equal so all races could not be equal. There was 
a superior race of the whites, and the inferior race of the 
Negroes, They were unequal, and would never be equal. They 
must remain separate; but still should live in one country and 
should be one people ‘one as the hand’. He deprecated any 
agitation for racial) equality and colour desegregation. Any 
protest against the established segregated order, he added, was 
‘the extreme folly.” He held on to his view till shortly before 
his death in 1915. : 

The few among the blacks who were comparatively well to 
do acted on Booker’s advice, got reconciled to superficially 
developed forms of living aimed at an adjustment to white dis- 
crimination. They became passive and laboured to play down 
the inequities of residential segregation and inadequate housing, 
economic exclusion, occupational discrimination, nay, even 
educational opportunities. They, so to say, let down their buckets 
where they were and contended themselves ‘with doing well 
what the times permit you todo atall’. The larger numbers 
had no voice and were caught in social economic stratification 
that soon sprang up in the black community. There was no 
organisation; and no one in the society dared to lead any mass 
movement. Du Bois who did not go with Booker’s way too 
felt that situation was fraught with utmost insurmountable diffi- 
culties, and under circumstances only the ‘talented tenth’, to 
include the educated few and men in professions and other men 
of understanding type alone could do something small. 


CHAPTER 3 


ON WAY TO DESEGREGATION : 
CHANGE IN LAW 


The ‘talented tenth’ of Du Bois’s contemplation began to 
talk, discuss and debate the inequities of legally permitted and 
supported segregation on the grounds only of race and color. In 
the absence of any meaningful organisation the attention of the 
Federal Congress and the Government could not be focused on 
the issues of segregation. The black was conspicuous by his total 
public non image as he suffered from voting disqualification. 
No one represented him even indirectly either in the State Legis- 
lature or the Congress. The law of the Supreme Court had pushed 
him back. Nevertheless, the men under Du _ Bois’s leadership 
decided to turn towards the law and the Constitution. For study 
and research of the issues of race relations and segregation, utili- 
zation of talent to the maximum, a resources organisational base 
too was established in the newly formed National Association 
of Colored People — the NAACP, with a Legal Defence wing in 
it. The work was unspectacular, unexciting and un-rewarding in 
the conventional terms. Therefore, devotion and dedication to the 
higher cause of general good of the community provided only to 
few inspired ones with a motivation. 

It was oxiomatic and needed no proof that every case of 
segregation involved discrimination, and denial even what the 
Supreme Court prescribed under the Plessy decision. The ‘sepa- 
rate but equal’ basis of equality in housing, education, medical 
care, transportation and many more sectors of social life was 
demonstrably impossible to be attained by the minority commu- 
nity The procedures and processes of law were slow, costly and 
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drawn out. Ordinary people could not afford all that. The Legal 
Defence Committee could not, therefore, advise everyone to 
go to the court. They had to map out the areas of litigation and 
organise their activities within the limits of the select areas of 
litgaition dictated by the scarce money and talent at their disposal. 
They rightly wished to use their limited resources as best as they 
could and decided to take up only such selected cases of discrimi- 
nation which might be pursued with a little hope. With the 
small ingenuity at their command the areas of litigation they 
fixed included voting rights, and higher education, in particular, 
law school education. 


3.1 The Plessy rule and the law Schools: 


The school segregation on the basis of ‘equal, but separate’ 
rule existed even before the Supreme Court handed down the 
Plessy decision in 1895. In fact in the Opinion of the Court in 
that case Justice Brown referred to a decision of the Massachusetts 
Supreme Judicial Court: Roberts v. Beston,! described by him as 
one of the ,earliest of these cases, wherein the city school com- 
mittee of Boston was recognised to have discretion to establish 
separate schools for children of different ‘ages, sexes and colors’. 
The schools established for the colored children could be reserved 
‘exclusively for them’; and asa corollary to this they could be 
prohibited from ‘attendance upon other schools’. The learned 
Judge made mention of similar laws in other States which had 
been ‘generally, if not umformly’ sustained by various courts. 
This widely prevailing system of segregated school education was 
strengthened by the law declared by the Supreme Court. 

The subject of school segregation had deep local, social and 
community implications. The dimensions of issues involved in 
it were too wide to be comprehended. ‘The issues involved were 
complex and emotion raising. It was wisely thought that it was 
best be postponed, and meagre resources of talent, expertise and 
money be appropriated to smaller areas of higher education 
with reference to, say, technical and legal education. The fear 
of risk of commotion and general emotional upsurge too was less 
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in this smaller area. Form the view point of the legal technician 
it was a wise decision. The law change or legal development in 
the smaller area could later be projected upon the wider area of 
school education, and the same could be taken over then to other 
sectors of public life. 

The legal battle began in the State of Missouri which had 
a State University Law School which had never admitted a 
Negro as it considered him ineligible ‘to become a candidate for’ 
any law degree. It had kept its doors closed to him, although it 
was the only law school in the State supported by the tax payers’ 
money. ‘This meant that he could not receive any legal educa- 
tion in the State; and he must go out of the State in search ofa law 
school which would take him. The State clearly violated its 
obligation to provide equality on the basis of ‘equal but separate’ 
provision for legal education for him and others of his race. 
This was a denial of ‘equal protection of the laws’ to them and 
also the deprivation of privileges and immunities attached to 
their status of their citizenship. Hence, ; 


The Gaines case.'—The appellant petitioner Gaines, a Negro 
applied for admission to the Law School of the State Univer- 
sity of Missouri. He was a graduate in Arts of the Lincoln 
University, also, established by the State exclusively for the 
blacks. The latter had no law school as it was since long 
still in the process of development. Pending establishment of 
the school, the board of curators of the University could 
‘arrange for the attendance of Negro residents of the State 
as at the University of any adjacent State’, as law as a 
subject taught in the State University of Missouri was exclu- 
sively meant for tne whites. Accordingly, Gaines was 
advised by the Missouri University Registrar to move to the 
board of curators, and to accept an arrangement for law stu- 
dies in an out of the State law school under, and in accordance 
with the statutory provision. But, he protested and pressed 
his application for admission in the Missouri Law School. 
This was refused. Then he moved the State circuit court by 
a suit asking for an order in the nature of a writ of mandamus 
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to require the Registrar to give him admission as there was 
no other law school within the State where he could study 
law. He contended that equal protection of the laws was ‘a 
pledge of protection of equal laws’; and even under the 
Plessy decision he was entitled to ‘separate but equal’ facili- 
ties for legal education within the State. Neither the 
‘State could cast off its separate responsibilities for the 
Negroes on terms equal to the whites, nor the legal obligation 
be postponed; much less, remained unprovided. The petitio- 
ner could not be forced to go to another State for the purpose. 
The court dismissed the suit. An appeal against the judg- 
ment of the first State court was filed in the Supreme Court 
of Missouri; but herein too he met with no better fate. The 
State Supreme Court drew attention to the non existant fact 
that the State realised its obligation, had set up the Lincoln 
University for the blacks, and had declared its legislative 
intention to found a law school as well; and further, had 
provided for making of an arrangement for the black law 
students in the law schools of the neighbouring States. This 
was, the Court held, substantial functional compliance on 
the part of the State; and therefore, the condition of the 
Plessy rule was met. It was, so to say, under the circumsta- 
nces an adequate arrangement for legal instruction of the 
black students who were State residents, but, because of 
customary practice could not study in the State law School. 
On a writ of certiorari to the State Supreme Court, the United 
States Supreme Court reversed the judgment of the State 
Supreme Court. It held that the petitioner was entitled to 
be admitted to the State University Law School ‘in the 
absence of other and proper provision for the legal training 
within the State’. 


In the opinon of the Federal Supreme Court, delivered by Chief 
Justice Hughes, Justices Mc Reynolds, and Butler dissenting, it 
was held that the duty of the State accrued legally and constitu- 
tionally and was mandatory. Neither it could be abdicated, nor 
postponed to some future date to be performed when the 
appropriate authority would think ’necessary and practicable’ to 
perform it. ‘The justitication for laws separating the races in the 
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enjoyment of privileges afforded by a State rested wholly upon 
faithful performance of that duty, that is, upon the equality of 
availability of privileges which the laws gave to the separated 
groups within the State. Any alibi was meaningless, irrelevant 
and inadmissible explanation for non-performance of a manda- 
tory legal obligation. The question whether an arrangement for 
the law studies for the blacks outside the State could be compuls- 
orily made and carried out would be answered in the light of this 
basic constitutional obligation of the State. Ifthe State did not 
establish a law school for the blacks while it did maintain one for 
the whites, it had not lived up to its constitutional duty. The perso- 
nal right of the black student—the number did not matter—was, 
therefore. infringed by his non admittance in the State Law 
School. 


The Gaines decision was good in as far as it went. It laid 
stress on physical tangible mandatory aspect of the Plassy rule. It 
laid emphasis on the local equality of the separate arrangements 
for the whites and the blacks. The question of comparative 
equality—quantitative or qualitative, or for that matter, sub- 
stantial did not arise in the case. That arose in another case 
coming from the State of Texas: 

The Sweatt case.'—The petitioner Sweatt applied for 
admission to the University of Taxes Law School under 
circumstances similar to those in which Gaines had applied 
for admission in the Missouri State University Law School. 
However, during the pendency of the court proceedings, the 
Government of the Texas State hurriedly set up a law school 
exclusively for the Negroes, and offered Sweatt admission 
in it. This he refused; and contended that the newly establi- 
shed law school provided separate facilities for law studies, 
but these were not ‘equal to those afforded in the already 
established school for the whites’. To that extent, he urged 
the condition of the Plessy doctrine was not met. He tried 
to prove his contention by adducing data and putting up the 
comparative sketches of the two schools. The school reserved 
for the whites had a faculty of sixteen whole time law teach- 
ers and three part-time, most of whom were well qualified 
and nationally recognised authorities in various fields of their 

1. Sweatt v. Painter, 339 U.S. 629 


On WAy TO DESEGREGATION . 49 


specialization. It had a well equipped law library; and other 
facilities including a moot court room and a scholarship fund. 
The students on its rolls numbered 850. On the other hand, 
the school offered to the petitioner was ill equipped with 
mere five full time unknown law teachers, a skeleton library 
which was still being raised and till then was not even one 
fourth of the size of the library in the school for the whites, 
and a body of barely 23 students. While the first was an 
accredited institution, the new school was merely ‘on the road 
to full accreditation’. Nevertheless, the State courts—the trial 
court and the court of Civil Appeals denied any relief. The 
United States Supreme Court granted certiorari. It held that 
the petitioner was entitled to his full constitutional right: 
legal education equivalent to that offered by the State to 
students of the other races. Such education was not available 
under circumstances of the case in the separate law school 
established by the State exclusively for the Negroes. 


This case was decidedly an advance over the earlier decision. 
Chief Justice Vinson delivered the Opinion of the unanimous 
Court. The thoughtful Opinion pointed out the difficulties of 
legal compliance with the Plessy rule in the sphere of legal edu- 
cation. A law school would seek to train its students for practice 
of the legal profession, provide legal instructions to all those 
who were interested in public service, and would prepare persons 
in skills of legal research and teaching. It must have had a good 
reputed faculty staff of qualified and experienced law teachers. 
The excellence of legal education depended upon the satisfactory 
functioning of the law school, the qualified staff of whole time 
law teachers, their experience and interests, the carefully pre- 
pared teaching program in various branches of law, choice for 
courses in developing and growing modern branches, the teacher 
—taught ratio, the opportunity for academic discussion, debate and 
intercourse at high jurisprudential level between the teachers and 
the students on one hand, and exchange of views and debate 
among the students on the other. More than that it depended 
upon the impact of the teachers’ ‘own learning, experience in 
teaching and research, their personality and reputation, devotion 
to their areas of interests and understanding of the process of 
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evolution, development and fruition of legal ideas, jurisprudential 
concepts and the institutions of law and judicature, their appre- 
ciation of socio-economic and political factors which determine 
the principles of the state policy and spirit, and interpretation of 
the statutes, the rules of process and procedure of law court, and 
the character of reliefs and remedies which it could grant. All 
these ingredients of a sound and purposeful system of legal edu- 
cation in a law school could be evolved and developed only 
through sustained efforts over a period of time, and could not 
be produced overnight. These were obviously not associated 
with the law school the State Government built up with an 
unchaste hurry in a hurriedly procured building, casually hired 
teachers and with no adequate library. On the face of it the 
new school was far inferior to one which was run by the State 
University for the whites only. And, therefore, the new school 
was not ‘equal’ in either tangibles or intangibles. The Court laid 
stress on those qualities which are incapable of measurement, but 
which made for greatness of a law school; and under the 
circumstances of the case it held that ‘we cannot find substantial 
equality in the educational opportunities offered to white and 
Negro law students by the State.’ It further stated, and this was 
important, that isolation of the Negro students ‘from individuals 
and institutions with which the law interacts’ was also a factor 
which could not be ignored. The legal education in academic 
vacuum, removed from the interplay of ideas and the exchange 
of views with which the law was concerned was not adequate 
education at all. Though the Court did not treat the petitioner’s 
contention that the Plessy rule should be reexamined in the light 
of ‘contemporary knowledge’, but it certainly put some more sub- 
stance in it than it contained thereto. The added emphasis on 
the ‘substantive equality’ and the ‘qualities which are incapable 
of objective measurement’ gave the rule, what might be said _ its 
third dimension. Hitherto the rule was two dimensional flat 
surfaced one concerned with quantitative aspects of equality only, 
but now it became qualitative as well. This was a constructive 
and purposive development in application of the rule. Further, 
the element of exclusion or isolationism inherent in the applica- 
tion of the rule too was a purposeful pointer of the direction to- 
wards the Brown thinking over the rule [infra pp. 55-63]. The Court 
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did not change the law declared in the Plessy case; but, neverthe- 
less at the same time, it impressed upon that it would insist upon 
strict standards which must to a degree remove disadvantages of 
exclusionism. After this case the rule stated as ‘separate but 
equal’ would correctly have been stated, if ‘but’ should have 
been replaced by the conjuctive ‘and’. The Court, let it be under- 
stood that the State had to establish in any given case that the 
segregation plan formulated and enforced while providing for 
‘separate’ arrangement for the whites and the blacks, at the same 
time, provided for ‘equality’ in a substantial sense, quantitatively 
and qualitatively. 

To continue with the story of the law school segregation the 
Court was presented with yet another provocative situation like 
which arose in the Mc Laurin’s case!. The case concerned with 
the in-school segregation of a Negro. resident of the State of 
Oklahoma who after the Gaines? and the Sipuel’ decisions, declar- 
ing the obligation of the State to afford educational opportunity to 
the black law students ‘as soon as it provided that education to 
applicants of any other group’ was admitted in the University of 
Oklahoma for studies and courses leading to a degree of Doctorate 
in Education. This State institution of higher learning was exclu- 
sively for the whites; and Mc Laurin was admitted under an 
amended statute providing for a program of instruction which | 
‘shall be given...... upon a segregated basis’. To describe the 
program, it meant that the Negro candidate would sit alone at 
the desk specially alloted to him in an ante room adjoining the 
class room; and in the library would not sit in the regular reading 
room, and also take a separate seat in the school cafeteria 
wherein he would be served only when the white students would 
not be present. He would have no occasion to mix with any of 
the other students as he was the only student of his black race. 
He was lonely all by himself, and his own shadow in a crowd; 
and felt suffocated and oppressed by segregated isolationism. He 
could not mix with his fellow students; could neither talk to them 
even on academic matters, nor exchange views with them so 
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very necessary as part of sound research, or discuss matters of 
educational interest. He became an out-caste and an untouchable 
for reason of color of his skin. The separatism and exclusiveness 
inflicted upon him made him outrageously unequal. This impai- 
red his faculties and marred his ability to pursue the studies, and 
put him in a situation a lot more unfavourable than Gaines and 
Sweatt were in. The in-school separation was worse than out- 
school segregation. The facilities made available to him on the 
segregation basis were insulting and wholly unequal. The 
Supreme Court, disagreeing with the State Courts, admitted the 
force of the arguments based on the intolerable, inhuman and 
cruel situation Mc Laurin was placed in. It held that arrangement 
was hostile and inherently unequal and the imposed restrictions 
upon him produced crudest of the inequalities. The Court declared 
that he was entitled to equality in separation and not similarity 
in isolation. There could not be two segregated schools within 
the four walls of one schoo]. In one and the same school there 
could not be any in-school segregation. This would amount to 
segregation which would deprive equality of treatment, facilities 
and equipments, and therefore, would not satisfy the standards 
required for the application of the Plessy rule of ‘separate but 
equal’ basis of segregation of the whites and the blacks. 
However, this would not in way remove racial tension and 
conflictual situation from the American society. The legal basis of 
segregation on the ground of race and color would not have been 
eradicated. The cause of all evil would have remained. There- 
fore, the ‘talented tenth’ planned to challenge the Plessy decision 
in school segregation cases which were likely to come up for 
consideration of the Supreme Court. To them the whole thing 
looked simple. The separate schools for the Negro children 
could never be exactly similar in respect of intangibles by the 
Sweatt standards. More than that their reasoning centred on the 
Mc Laurin decision, If allotment of segregated separate seats 
inside a school building was impermissible, would it be otherwise 
if these seats were arranged up ina separate building in the same 
locality? What was impermissible within the four walls of a build 
ing, would that be permissible within the defined limits ofa 
locality? The permissibility of segregation and operation of the 
Plessy could not depend on the area of its operation and practice. 
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The natural conclusion thus was that segregation was impermissi- 
ble whether it was practised room to room or building to building. 
It was inherently discriminatory on the basis of contemporary 
thinking of social scientists, biologists, physiologists, psycologists 
and others. 

The problem of school segregation raised very many legal 
issues, It was really a formidable problem. 

The Gaznes-Sweatt-Mc Laurin law declared in the area of higher 
technical legal and university education set forth the following 
obligations on the State Government for pursuing their segre- 
gational educational policy on the basis of the Plessy decision. 
These included: 


Firstly, each State had to establish educational institutions 
both for the whites and the blacks within its territorial 
limits simultaneously and contemporaneously. The esta- 
blishment of a school for the white students and any post- 
phonement of the plan for establishment of a similar school 
for the black students either on the ground of lesser number 
of black students or paucity of fund was impermissible. 
Secondly, the separate schools for the whites and the 
blacks would be in all material respects similar and equal 
in both tangibles and intangibles. They would be similarly 
housed, furnished and equipped. They would be provided | 
with libraries with equal number of books, sport grounds of 
equal areas, and cafeterias. They would be staffed with 
teachers of comparable abilities, qualifications, experience 
and academic reputation. 
Thirdly, in the absence or default in establishment of the 
separate and equal schools for the black students they had to 
be admitted in the schools exclusively meant for the whites. 
They could not be sent out of the State under any 
arrangement financed by the State for instruction and study. 
Fourthly, when admitted in the same school, the black 
students could no more be separated and segregated from the 
whites in accordance with any plan for the in-school segreg- 
ation. 


In the area of primary and high school education the Gaines 
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point was more often met as schools existed in most of the 
localities—parishes and counties in all the States unlike the 
institutions of higher learning. The Sweatt standards of tangible 
and intangible similarity were, however, not always satisfied; and 
a plea of inequality in application of the Plessy rule could have 
been admissible. The Me Laurin rule against in-school segrega- 
tion could also be made use of wherever situation demanded. 
The three decisions—the Gaines, the Sweatt and the Mc Laurin 
threw up the inequities, injustices, difficulties inconsistencies, 
operational impracticabilities, and inherent absurdities of the 
functional application of the Plessy rule in the area of law school 
and higher education. In each of these cases the Supreme 
Court found the rule unworkable. It found that the conditions 
for the valid application of the rule were not satisfied, and there- 
fore, the State could not take advantage of the rule to execute its 
policy of racial segregation plans. It did not entertain the plea 
that the rule lost legal validity, had become outdated with the 
changing patterns of education, or the necessity that the law 
should correspond with the social change had made its reconsi- 
deration imperative. Instead it continued to pay lip service to the 
earlier decisions and stare decisis doctrine; and decided these 
cases saying that the conditions for application of the rule were 
not presented; and therefore, it did not apply to sustain the 
segregation in the area of higher education in the circumstances 
brought to notice. It spelled out the restrictive conditions of 
application of the rule in the State pursuing the segregation 
policy. The strict liability of the State for compliance with such 
conditions demanded complete literal compliance with such 
conditions before it could ignore a complaint alleging denial 
of racial equality in segregation. It placed the onus upon the 
State to establish that the rule was properly invoked by it, after 
satisfying the conditions prescribed by the judicial legislation of 
the Court. In doing all this, the Court, by necessary implica- 
tion, showed its dislike for the Plessy doctrine; and its clear 
disinclination to permit its easy customary availability to a State. 
It discouraged the State from pursuing a segregational policy in 
higher education, although did not forbid it as being illegal. Thus 
it did draw its attention to the necessity to desist from continuing 
with segregation in the area of higher education, and, infere- 
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ntially, in the area of school education and other spheres of 
public life. 


3.2 The Brown decision: 


The law would not change unless the Supreme Court redefined 
the basis of race relations and discarded the Plessy rule. It wasa 
barrier, a hurdle and an impediment to any improvement in race 
relations. Would the Court scale the barrier down and remove 
the hurdle; and thus put the law in step with the changing 
society and the thinking of the awakened and impatient blacks 
who had begun to tell: ‘Why, We Can’t waite?’. The new emerg- 
ing social order and the informed opinion would no more put up 
with racial tensions any longer. ‘The time had come to strike 
upon the Plessy impediment to irresistible social change; and it 
seemed the Court would remove the debris of its past decisions 
from the path of racial equality and harmony. For quite 
sometime it had already given an indication in a number of 
pronouncements that its thinking would not reconcile with the 
Plessy law any more. Though it still avoided the consideration 
of the contention that the law which it laid down in the last 
decade of the last century had lost all relevance in the second 
half of the present twentieth century, yet it had found ona number 
of occasions that the law inflicted injustice-social, economic and 
political; and had held that conditions necessary for the applica- 
tion of the law did not exist. 

The chance to mount the final and frontal attack on the 
Plessy decision was presented by certain school segregation 
decisions (cases) that were pending for decision of the Supreme 
Court. One of these cases concerned the State of affairs under 
the Virginia Code of 1950. The Code had a legislative history 
of nearly eighty years; and in its extant form laid down the 
following provision: ‘‘White and colored persons shall not be 
taught in the same school, but shall be taught in separate schools, 
under the same general regulations as to management, usefulness 
and efficiency.”? In pursuance of this policy of school segregation 
separate schools were established for the whites and the blacks in 
each county of the State. The school children, residents of the 
Prince Edward county of the State in a representative NAACP 
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sponsored suit through their parents and guardians-the best 
friends, against the County School Board and other appropriate 
educational authorities demanded that the system of the segregat- 
ed schools should be dismantled. The plaintiffs contended that the 
provision of law that ‘White and colored children shall not be tau- 
ght in the same school”’ caused discrimination only on the ground 

of their race and color It was, consequently, denial of ‘equal 

protection of the laws’, and deprivation of equality in violation of 
their right to equal privileges and immunities of citizenship of the 

United States and the States. ‘The statutory provision, it was fur- 

ther contended, was a crude repudiation of the 14th Amendment 

to the Constitution and the Civil Rights Act. The enforced state 

action separation of the blacks from the whites ‘stigmatizes the 

former as an unwanted......... and the stamp is deeper and more 

indelible because imposed by law’’. The colored children were 

prejudiced and were infected with a sense of inferiority and 

indignity. ‘These contentions were supported by testimonies of a 

number of eminent educationists, anthropologists, psychologists 

and psychiatrists who appeared before the court and testified upon 

equality of race. Nevertheless, the court-the United States District 

court at Richmond—held that the contentions were not establi- 

shed beyond doubt. It held that the maintenance of the segre- 

gated school system was a type of social despotism. On the 

basis of the evidence of the defendants it found that the principle 

of separation was ‘ingrained and wrought in the texture of their 

life’ in the State. On merits, it found that the separate school 

for the blacks were inferior in respect of physical plant, curricula. 
and transportation. Nevertheless, instead of acting on the lines 

of the Sweatt case, it directed the defendants to ‘proceed with all 

reasonable despatch to remove’ these tangible inequalities'. The 

second of these cases was filed under similar circumstances in the 

United States district court at Charlestown in the State of South 

Carolina’. As of the State of Virginia, the constitution and law of 
the State of South Carolina too provided for school segregation. 

The third case in the series of these cases was Brown et al v. Board 

of Education of T opeka® from the Kansas State. Herein the statu- 

1. Davis et al v. Connty School Board of Prince Edward County: 103 F. Supp. 337 
2. Briggs v. Elliott et al, 103 F. Supp. 337 

3. 98 F. Supp. 797 (1951) 
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tory direction in respect of segregated schools was not obligatory; 
but the educational authorities had the discretion to establish 
separate schools for the blacks and the whites. In Topeka city 
the segregated schools were maintained upto the first six grades. 
The plaintiffs asked for a declaration that the State law permitting 
segregation in the school system was unconstitutional, and the 
existence of segregated schools on authority of such Jaws was 
illegal. It was not doubted that the physical facilities, the curri- 
cula, courses of study, qualifications and quality of teachers etc. 
were ‘comparable’, and, substantially, were not unequal. The 
plaintiffs’ main contention raised the basic fundamental, and 
straight question as to the constitutional character of the permit- 
ted practice and/or rule of segregation. They urged that ‘segre- 
gation in itself without more violates their rights guaranteed by 
the Fourteenth Amendment’. The United States District Court 
dealt with it in accordance with the law already declared by the 
Supreme Court. It referred to the Law School cases, and rightly 
attempted to ‘seek the answer to this constitutional question in 
the decisions of the Supreme Court’; and refrained from substitu- 
ting its views on the subject. It distinguished the Plessy case 
which dealt with rail road transportation and not the schools; but 
in view of the position taken by the Supreme Court in subsequent 
decisions it held that it could not decide otherwise. The fourth 
case clearly marked the trend away from the Plessy case, and in 
a way accepted the contention that segregation per se resulted 
in inferior education of the Negroes without, of course basing 
its decision upon it. In it the Delaware Court of Chancery dealt 
with the segregation issue in respect of schools of New Castle 
county of the Delaware State under the State constitution and 
statutory coje On facts it found that the schools in which the 
black children were admitted lacked equal facilities as compared 
to all white schools; and disposed off the case on the lines of the 
Sweatt decision of the Supreme Court.! 

In all these cases appeals were filed against the decisions of 
the Federal circuit courts, and also against the decision of the 
State Supreme Court of Delaware. Since the question of law as 
to the interpretation of the Constitution and the Fourteenth 


1, Brown et al v. Board of Education of Topekaet al, 347 US 483. 
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Amendment was common to each of them, they were put in the 
alphabetical order, and consolidated for hearing and disposal by 
the Supreme Court. The Brown case thus was put at the top of 
these four cases. 

The case was first heard on December 9, 1952; and then 
reargued one year after on December 8, 1953. At the time of 
the reargument Earl Warren had become the Chief Justice by 
vittue of bis recess appointment by the President, Dwigt D. 
Eisenhower. The other members of the Court were, respectively, 
Justices Hugo L. Black, Stanley Reed, Felix Frankfurter, William 
O. Douglas, Roberts H. Jackson, Harold H. Burton, Tom C., Clark 
and Sherman Munton. Those who argued for the appellants 
included Robert L. Carter and Thurgood Marshall; and for the 
appellees the Attorney-General of Kansas and the Attorneys- 
General of other respondent States. By special leave of the Court 
the Assistant Attorney-General of the United States Mr. Rankin 
argued the cause of the United States as amicus curiae. The 
Attorney-General, Mr. Herbert Brownell participated both at the 
time of arguments and rearguments amicus curiae. 

The contentions put forward on behalf of the appellants 
included the following: 


1. ‘The segregated schools were neither ‘equal’, nor could 
be made ‘equal’. 

li. The segregation in public education was per se discrimi- 
natory; and it denied the black minority group children 
equal educational opportunity, even if, the physical 

plant facilities and other tangible factors might be equal. 

ili. The racial segregation was in violation of the consti- 
tutionally protected right to the ‘equal protection of 
the laws’; and also constituted a denial of due process of 
law. And, 

iv. The Plessy doctrine of ‘separate but equal’ caused 
unreasonable classification without any rationale nexus. 


The submissions and briefs presented to the Court dealt with 
the circumstances surrounding the Fourteenth Amendment to the 
Constitution, subsequent developments in case law and the results 
of deligent studies made by social scientists including sociologists, 
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psychologists and educationists. 

The Opinion of the Court was delivered by the Chief Justice 
Warren who spoke for the unanimous Court. The learned Chief 
Justice said : 


“We conclude that in the field of public education the 
doctrine of ‘separate but equal’ has no place.” 


Separate educational facilities are inherently unequal. In 
coming to this conclusion the learned Chief Justice dealt with the 
points made at the bar of the Court. He said that circumstances 
surrounding the adoption of the Fourteenth Amendment and 
individual views of the men at the time of its adoption were not 
relevant for resolution of the modern issues relating to the public 
education. A developed system of public education hardly 
existed at that time. The case law too was not a sure guide. The 
Plessy case dealt with transportation, and not education and con- 
siderations in organisation of the two systems must not be the same. 
The validity of the ‘separate but equal’ doctrine set forth in that 
case in connection with rail raod transport too must be examin- 
ed in the light of present day changed modes of transportation. 
In other areas of public activities the doctrine did not apply as 
of course. In the old cases including the Law School cases the 
question of reexamination of the doctrine did not arise directly 
for decision. With these remarks he posed the question: Does 
segregation of children in public schools solely on the basis of 
race even though the physical facilities and other ‘trangible fact- 
ors may be equal, deprive the children of the minority group of 
equal educational opportunities? And, himself categorically 
answered : ‘We believe that it does.’’ He then proceeded to say 
‘Any language...... contrary to this finding is rejected.’ In 
sum, the Court through him ruled that racial] segregation in the 
area of public education was intrinsically and inherently dis- 
criminatory. ‘The ‘equal but separate’ basis segregation was a 
denial of ‘equal protection of the laws’, and thus a violation of 
the Fourteenth Amendment. 

The Brown case pronouncement struck legally practised segre- 
gation in the State maintained or the State supported schools by 
declaring the laws and policies of the State Governments as in 


60. SEGREGATION AND UNTOUCHABILITY 


contravention of the equal protection clause of the Fourteenth Ame- 
ndment. The law declared by the Court applied throughout the 
territories of the United States, but it did not straightly abolish 
racial segregation in the Federal Territory of Columbia as the said 
Amendent was not extended to the Territory. The Fifth Amend- 
ment which applied universally - the State as well as the Federal 
areas contained no equal protection of the laws clause; while both the 
Amendments spoke of due process of law. Because of this textual 
duality, though the Bill of Rights Amendments were filtered 
through the intersicies of the Fourteenth Amendment and operat- 
ed to place restrictions upon the State legislative and executive 
actions; yet there was no traffic the other way round to extend the 
reach of the protection of the Fourteenth Amendment to any 
territorial area outside the States. Bethat as it might be, after 
segregation was outlawed in the States it could not be permitted 
in the Federal Territory. Consequently, on the same day on which 
the Court handed down the Brown decision it disposed of another 
case, namely, the Bolling’s case!'as well. In it the Court ruled 
that the concepts of equal protection of the laws had roots in ‘“‘our 
ideal of fairness, (and) are not mutually exclusive”’, although the 
two were not always interchangeable. Therefore, the racial segre- 
gation was unjust, and, therefore, forbidden as being violative of 
due process much for the same reasons for which it was inconsistent 
with the equal protection clause. It constituted an arbitrary depri- 
vation of rights and liberty. 

Delivered on May 17, 1954 a little over five months after the 
reargume nts, the judgment in the Brown case was a momentous 
judicial prouncement. Though neither an exhaustive statement, 
nor a high literary piece, yet the decision was unquestionably 
epoch making. Had the Court dealt with the whole gamut of 
developments of law and views on the most controvercial issues 
involved in it the two thousand words used in it would have been 
a lot too insufficient. The learned Chief Justice and his brother 
Justices must have done deep thinking on the various constitutio- 
nal, legal, moral, racial, societal, human, emotional, sociological, 
psychological and educational questions which were raised in the 
elaborate briefs presented in the Court, and thus brought to their 


1. Bolling v. Sharpe, 347 US 497, 


On Way TO DESEGREGATION _ 61 


attention atthe bar. They betrayed their full awareness of the 
consequences of their pronouncement in the smail document on 
race relations, social patterns and national community. Placed as 
they were under fetters of an established system, deeply emotional 
issues of race relations and demands of the changing national 
order, they preferred to leave much unsaid and confined 
themselves to what was absolutely necessary. They seemed to be 
motivated to avoid hot controversies or hair splitting of judicial 
precedents, and just turned their back on the past. They even 
attempted to write on a clean slate and interpreted the constitu- 
tional principles and provisions of the Fourteenth Amendment to 
reflect the changed social values and modern knowledge of race 
relations and intra—community tensions. They took judicial note 
of research and investigations of the social scientists, anthropolo- 
gists, sociologists, psychologists, psychiatrists and others, and 
considered the effects of racial and color discrimination on human 
personality, dignity and worthiness, the serious impairing influen- 
ces of segregation on attitudes and behaviour, the serious impedi- 
ments to the growth and development of school going childern, 
and damaging after school consequences to the millions of men 
and Women, nay, to the nation. This they indicated by the eleventh 
footnote to their prrnouncement. They turned a new leaf and 
acted on considerations of the fundamental principles of human 
equality, fraternity and unity assuring the worth of the indivi- 
dual citizens in an integrated multiracial society. They observed 
that the views expressed in the past at the time of passing of the 
Reconstruction Amendments and legislation and the views express- 
ed by the enthusiasts and opponents of the Reconstruction Program 
were inconclusive and irrelevant, and could not be determinative 
of the contents of the constitutional provisions which must be taken 
to mean what their plain language conveyed. They did not even 
discuss at length the judicial dicta of the Court dicisions which 
had no relevance to the problems of the present changing national 
community. ‘They added that conditions in 1868, and for that 
matter, in 1896 were entirely different. The judicial technique of 
stare decisis could not put the clock back, or be allowed to halt the 
pace of irresistible social change. They, therefore, did not under- 
take any detailed discussion of the Opinion of the Court delivered 
by Brown J. in the Plessy case. And, in their zeal for brievity they 


62 SEGREGATION AND UNTOUCHABILITY 


did not even refer to the meaningful dissent of Harlan J. which 
they were now adopting. A mention of his views, they should not 
have omited. 

The Brown decision in unmistaken words firmly laid down 
that the racial segregation in public schools was in contravention 
of the Fourteenth Amendment civil rights, and was a denial of 
equal protection of the laws. Through the Bolling ruling it became 
inconsistent with the dictates of due process of law clause as well. 
In accordance with the law declared in the two decisions practices 
and patterns of segregation on the basis of color and race only 
were forbidden. The schools and colleges would henceforth be 
open to all ; and children of all races and communities would no 
longer, nay, any more be denied their right of admission in the edu- 
cational institutions on the ground only of race and color. When 
admitted they would also not be subjected to any former arrange: 
ment requiring the in-school segregation. The right to receive 
education on the non-segregated basis was declared a constituti- 
onal right. This was a personal and present right, and for its 
denial or abridgement any person could have an adequate and 
efficacious legal remedy. Nevertheless, the petitioners in the 
cases disposed of by the Court were not immediately granted 
relief. 

The judgement was pronounced in a regular suit in course of 
adversary proceedings formally filed in a federal court ; and the 
Supreme Court had jurisdiction to hear an appeal against the 
judgment of the lower court. The Supreme Court declared the 
law recognising the plaintiff-appellants’ right against the defen- 
dant-respondents, and also gave the finding that the right had been 
violated. Nevertheless, the Court made no immediate executable 
order, passed no decree and granted no specific relief by way 
of mandamus ensuring their prompt admission in the schools of the 
respective school districts on a non-segregated basis. Instead 
it took note of the delicacy of the serious and tender public issues 
involved, practical difficulties in immediate compliance by the def- 
endants which were constituted public authorities, representative 
character of the suit proceedings, and the wisdom of avoiding any 
general outburst of emotional antagonism among sections of 
population ina large part of the country. It wisely decided to 
frame its executory order only after taking into consideration 
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all relevant factors, prevailing conditions, administrative comple- 
xities and problems of a change-over from a segregated to a non- 
segregated school system in different localities and in different 
States. It decided to hear all interests, appointed authorities, 
school administrators and other parties concerned and required 
to implement and comply with the changed law declared by it. 

The unanimous judicial pronoucement of the Supreme Court 
proved the relevance of judicial process to resolution of intra 
community tensions and acrimonious societal conflicts within the 
great American society. By it the Court led all other political 
institutions, including the President and Congress in securing 
the promotion of high ideals of human equality and civil rights 
which the Nation declared in 1776, and reiterated ninety years 
after. It disproved the alliance of judicial process with social 
prejudices, racial stratification, social segmentation and other 
like evils. ‘The decision was an acceptance of a great moral 
norm ; and was one ofthevery few great pronouncements of 
historic importance which have ever inaugurated great social 
revolutions on the rock foundations of human equality and equal 
human rights for all. 


CHAPTER 4 
THE BROWN DECREE AND CIVIC RESISTANCE 


4.1 The Brown decree: 

The United States Supreme Court heard further arguments 
for the purpose of determination of the ‘manner in which relief is 
to be accorded’ in the case some six months after in the next 
October Term. The Attorney-General Mr. Brownell and the 
Attorneys-General of the States of Arkansas, Florida, Maryland, 
North Carolina, Oklahoma and ‘Texas and other agencies 
concerned with the implementation of the desegregation law filed 
briefs, made appearances and submitted oral arguments. Those 
not appearing on behalf of the suit defendants appeared in res- 
ponse to the Court’s invitation, or as interveners. Robert L. Carter 
and Thurgood Marshall amongst others argued for efficacious 
and unreserved implementation of the Brown law, and for speedy 
and adequate reliefs for the plaintiff-appellants. The questions on 
which the arguments were conducted included the following :— 


I. Following the Brown decision, should the Court order that 
the Negro children be ‘forthwith’ admitted in the schools 
of their choice? 

II. Or, should the court, in the exercise of its equity powers, 
permit ‘gradual adjustment’ of segregated schools to non- 
segregated ones? | 

IlI. Or, should the Court remand the cases to the lower 
federal courts ‘with directions to frame appropriate 
decrees’ in confirmity with the Brown law? 


1. Brown et al v. Board of Education of Topeka et al, 349 US 294 (1954). 
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After hearing the arguments and considering the ‘inform- 
ative and helpful’ presentations, and on examination of ‘the 
complexities arising from transition to a system of public education 
freed of racial discrimination’ in accordance with the principles 
declared by it, the Court, again, spoke unanimously through the 
learned Chief Justice Warren. The learned Chief Justice declar- 
ed unequivocally that all laws-Federal and State and all provi- 
sions thereunder ‘requiring’...discrimination must yield to this 
principle.” The Court, consequently, reversed the district court 
decisions coming from Kansas, South Carolina and Virginia; and 
remanded the cases to the respective federal courts with the 
direction that they should ‘take such proceedings and enter such 
orders and decrees consistent with this Opinion as are necessary 
and proper’. Speaking of the directions and rules of guidance 
for the lower federal courts the learned chief Justice observed: 


“In fashioning and effectuating the decrees the courts will 
be guided by equitable principles. Traditionally, equity has 
been characterised by a practical flexibility in shaping and 
reconciling public and private needs. These cases call for the 
exercise of these traditional attributes of equity power. At 
stake is the personal interest of the plaintiffs in admission to 
public schools as soon as practicable on a non discriminatory 
basis. ‘To effectuate this interest may call for elimination of 
a variety of obstacles in making the transition to school] sys- 
tems operated in accordance with the constitutional princi- 
ples set forth in our...decision. Courts of equity may properly 
take into account the public interest in elimination of such 
obstacles in a systematic and effective manner. But it should 
go without saying that the vitality of these constitutional 
principles cannot be allowed to yield simply because of dis- 
agreement with them. 

“While giving weight to these public and private considera- 
tions the courts will require that the defendants make a 
prompt and reasonable start toward full compliance with 
Olt ccnes ruling. Once such a start has been made, the courts 
may find that additional time is necessary to carry out the 
ruling in an effective manner. The burden rests upon the 
defendants to establish that such time is necessary in the 
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public interest, and is consistent with the good faith compli- 
ance at the earliest practicable date...... They may also 
consider the adequacy of any plans the defendants may 
propose... to effectuate a racially non discriminatory school 
system. During these periods of transition, the courts will 
retain jurisdiction of these cases.’?! 


In the Gobhari case? from the State of Delaware, the State 
Court of Chancery had already held that the Negro segregated 
schools were unequal under the Plessy doctrine; and also had 
ordered the admission of the plaintiff-children to schools hitherto 
attended only by the white children. The learned Chancellor 
had, to his credit further declared that school segregation must 
result in inferior education for the Negroes. Therefore, the 
Supreme Court ordered that the judgment of the State Supreme 
Court would be affirmed, and accordingly, the plaintiff-children 
would be immediately admitted in the schools on a non segregat- 
ed basis. The case was still remanded to that court for disposal 
as that court may deem necessary in the light of this Opinion. 

Thus the Brown decree was non self executory. The 
Court remanded the various cases to the federal district 
courts from which they originated with the direction set up in 
the Opinion of the Court. Although it visualised a transition 
period to the complete change-over to a unitary non segregation 
school system from the existing segregated dual system of school, 
it was categorical and positive in giving directions, and left no 
one in doubt about the effective elimination of school segregation 
in the public educational institutions, both as regards the compo- 
sition of the student body and the reorganisation of the teaching 
faculties and administration of such institutions. Its decree fixed 
the functions and responsibilities of the federal courts entrusted 
with the securing the implementation of deseggregation in the 
school system; and also the obligations and duties of the con- 
cerned educational authorities. 

The federal courts were to be absolutely bound by thelaw 
declared by the Supreme Court and with the spirit and letter 
of the Brown decision and decree; and had to proceed in the 
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cases remanded to them in accordance with the procedure, 
requirements and directions plainly set forth by the Court. Such 
acourt was to retain the jurisdiction in the matter until the 
desegregation process in the schools was completed. It was given 
powers of an equity court to secure compliance with the declared 
desegregation law from the educational authorities ; and it was 
inalienably incumbent upon it to take all necessary steps to give 
effect to the judicial mandate of the Supreme Court. It had 
power to call upon the defendants. The State educational authori- 
ties of the counties-the judgment debtors were to submit plans for 
bringing about speedy and meaningful desegregation without any 
loss of time and to prevent any attempted circumvention or frus- 
tration of the law. When submitted, it could examine the plan 
for the suggested mode of start of the phased program for the 
changeover to desegregated schools ; and could approve it, if it 
deemed it proper for bringing about the stoppage of discrimina- 
tory practices ; and if it was shown to be adequate to effectuate 
the purposes of the Brown decree. While it could give consider- 
ation to the practical administrative and organisational difficul- 
ties involved in the matter, such as the problems of funds, cons- 
truction of physical plants, non availability of trained teachers 
etc. so very necessary to organise a good school system, it could 
not make any allowance for any unwillingness, or any unexpl- 
ained delay, illegal local custom or civil resistance to speedy 
implementation of the court order. Ifit found a plan reaso- 
nably and practicably satisfactory, it could accord its approval. 
Ifit found the plan inadequate it could modify it or alter it, 
and then incorporate it in its order requiring the authority 
concerned to implement it unreservedly. It could entertain an 
application for grant of an additional time ; but was required to 
scrutinise it very closely and could grant the request only when 
to do so was clearly necessary in the interest of the proved public 
interest. It could reject a plan which was an eye wash, a paper 
exercise, a pretence or sham. It was required to maintain a 
continual vigil and supervise the plan implementation actions 
of the educational authorities ; and thus to ensure that the plan 
for desegregation was operated and not shelved. In doing so it 
had great amount of judicial discretion. Within the confines of the 
broad framework set by the Supreme Court, it could prescribe a 


68 SEGREGATION LAW AND UNTOUCHABILITY 


time schedule for the plan implementation and approve any mode 
of desegregation best suited to the locality : parish, county or 
district for which the plan was intended. Under all circum- 
stances it had to ensure that the goal of desegregation was rapidly 
and constructively achieved and the educational authorities 
cooperated in an honest effort to effect the changeover to a non 
segregated schoo] system!. In the course of exercise of its powers 
under the Brown decree it could decide all questions necessary 
and proper for carrying into effect the change from the segregat- 
ed system to the desegregated system schools. It could even 
decide a controversy’ properly before it uninhibited by the 
doctrine of absentention, if the plea for postponement of action 
was motivated by the desire to impede the federal judicial 
process in any respects whatever.’ 

Of the decretal obligations of the defendant educational 
authorities-the Boards of Education, County Boards, Supervisors 
etc. the Supreme Court directed that they had the legal and 
primary duty for bringing about the change from the segregated 
system to a non segregated school system. It required of them to 
initiate the process of desegregation in good faith, and unreser- 
vedly. 

In Cooper v. Aaron [ infra | it elaborately commented on 
this aspect of the matter, and held that they could rot plead any 
excuse whatever: even the plea of interference by the administra- 
tive and other authorities of the State was deemed inadmissible 
as a legal excuse for any delay in implementing the desegregation 
plans approved by the federal courts. The Court did not intend 
them to indulge in mere formalism, verbal compliance or lip 
service. It did not expect them to let the defendants circumvent 
the desegregation processes by mere tokenism. It required them 
to extend unqualified adherence to the much needed and long 
delayed reform in the educational system, and to open the doors 


1, Brown II [Brown v. Board of Education, 349 US 294] Kella v. Allheimer. 
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of the schools wide forthwith to all children of all races without 
any distinction of color. It did not expect the judgement debtors 
simply to hur] out empty meaningless slogans of ‘free choice’, or 
offer false tokenism without even a token, and continue every- 
thing possible dishonestly and wantonly to retard desegregation 
in collusion with the State administrative authorities and Govern- 
ments. They were required to make a prompt, purposeful and 
reasonable start ‘towards full compliance’ to the changed law; 
and to submit detailed plans, schemes and proposals for the pur- 
pose. ‘The Court enjoined them to proceed in the matter with 
earnestness and ina bona fide manner. They could ask for time; 
but subject to their being able to establish that such time was 
‘necessary in the public interest’ looking into the ‘complexities 
arising from the transition to a system of public education freed 
from racial discrimination.’ They could not be _ permitted 
to do ‘constantly sparring for time merely, because, they did not 
see eye to eye with the court on the speed with which segregation 
should be wiped out root and branch'. A board of education 
which joined hands with the State administrative authorities, did 
not do much by way of carrying into effect desegregation plan 
and just took to tokenism and gradualism after that period be- 
cause, it could not be granted any further time’. 

Although the Brown decree was framed in clear and unambi- 
guous words, it was in its nature general, and meant anything to 
any one. The questions how it would be understood by the 
federal district courts burdened with framing orders for desegre- 
gation; and what types of desegregation plans would be approved 
and incorporated in those orders were difficult to answer. Looking 
at it from the view point of the individual petitioners it seemed 
nothing more than an undated cheque drawn upon an unknown 
drawee for an unspecified amount. It did recognise the present 
and personal rights of the decree holders, but did not enforce > 
them, even though the Court expressed concern for the per diem 
violation of such rights by the defendant-respondents. The 
postponement of the relief to the pliantiff-appellants was prompted 
for reasons of complexities of the situation, the weighing of the 
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public issues and private individual interests, or for that matter, 
for the necessity of elimination of obstacles—administrative and 
a lurking apprehension of resistance to any immediate court 
action. Nevertheless, once the Court had declared the law and 
the binding character of the constitutional principle and had 
found in favour of the appellants, the latter should have been 
granted immediate relief, and should not have been continued to 
be denied their fundamental constitutional rights to suit the 
convenience of those who would be still reluctant to abide by 
the order of the highest court of the land. The remedy was the 
essence of a legal right, and if the right was not enforced after its 
breach had been established, or for that matter, granting of the 
relief was delayed the right would be rendered imperfect. The 
remedy denied was the right denied. Without an adequate and 
efficacious immediate remedy and relief, the declaration of the 
right of the plaintiffs was a big and crude mockery. In the present 
case the plaintiff-appellants continued to be segregated and raci- 
ally discriminated, although the practice of segregation had 
become unlawful and was abolished. The situation they were 
placed in made their condition a lot worse than it had ever been. 
They had won, but had not succeeded in their efforts in any 
material sense. 

In effect and in pith and substance the Brown decree seemed 
nothing more than a judicial pronouncement and non-executory 
order of the Court without any immediate and adequate relief 
for the plaintiff-decree holders. It was devoid of the character 
of ajudgment and a decree in a case or controversy; although it 
recognised the plaintiffs’ lega] and constitutional rights. It did not 
enforce such rights, but merely enjoined their effectuation with 
immediate effect. It benefited any one, except those who moved 
the Court, and established the breach of their fundamental 
rights. It established an unfortunate precedent that the judicial 
process could be subordinated to the vague demands of entrench- 
ed and misinformed section of the population. With its enforce- 
ment schedule yet to be framed by the subordinate federal courts 
it enjoined them to retain jurisdiction in the matters, It brought 
out the limitations and infirmities of the judicial process and pro- 
cedure as a means of enforcement of the constitutional rights of a 
minority group of citizens in opposition to persistent civic 
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resistance and hostility of the majority community. No court 
including the Supreme Court of the United States could afford to 
overlook this socio-political fact. It took a grave risk of its process 
being undermined, and thus created an embarrassing spectacle of 
a direct clash between it and the unwise and misled State 
Government officials and State authorities in collusion with the 
unseemly hostile racist majority. This could weaken the authority 
of the Court, and at the same time undermine the Constitution 
and the ruleoflaw. Happily the Supreme Court seemed deter- 
mined to steer clear of this pitfall. For it the choice lay between 
the devil and the deep sea. But little it could know that the sea 
was to have a storm, nay, a cyclone. 


4.2 Southern tide of resistance : 


The Brown decision and the Brown decree were received with 
acclaim inthe greater part of the United States of America and the 
outside world. The reaction within the United States was more 
favourable on the first occasion when the Supreme Court handed 
down the judgement in the case than at the time of the decretal 
order in the case. The decision was said to be ‘a great and just 
act!’ based on ‘a sound American Principle’? that ‘men are created 
equal and are entitled to equal protection of the laws® It was 
acclaimed as ‘momentous’‘, ‘a milestone in our history’, ‘an 
occasion for pride and gratification®’, and ‘a great and a just 
act of judicial statesmanship’! For the Negroes throughout the 
country, in particular, it was a victory®’, and a moment for 
‘dancing in the streets’. 

However, the segregationists among the Southern whites 
did not share the country wide jubilation. Their immediate reac- 
tion was that of disappointment and unmixed anger, and gener- 
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ally one of watch and see. The racialists among them did not even 
observe caution, and could not help speaking. They characterised 
the Court ruling as ‘truly regretable’, political rather than a 
judicial decision’. Among them resistance to any change from 
a segregationist society to a free and equal society of the whites 
and the blacks enjoying common citizenship already existed since 
long, and as days passed more and more of them expressed _ their 
racialist fears of the things coming. They did not take long to 
sing their song of dispair openly both at official and non-official 
levels. They were enraged, and in the wave of anger which 
gripped them in no time they seemed to have allowed themselves 
to suffer a loss of reason and sense of proportion. They began 
to think and devise the ways, means and methods to resist the 
impending social change, although their little finger would not 
cancel half a line of the judgment and the decree. 

Nevertheless, they fora moment toyed with the idea that 
the history might have a mini repeat, and after the jubil- 
ation had lost its momentum the whole thing might come to 
naught as did the reconstruction program in the last quarter of the 
last century. In the near crisis mood which they themselves had 
helped to build up, they began organising their resistance ina 
number of States, to include, the States of Arkansas, Goergia, 
Louisiana, Mississippi, North Carolina, South Carolina, Tennessee 
and Virginia. They drew up a program of resistance and 
systematically organised defiance. The State Governments were 
in league with them; and they had the monopoly of political 
power. They thought that they could challenge the validity of 
the pronouncement of the Supreme Court, its authority and 
jurisdiction to decide such a basic issue of organisation of the 
American society, and its power to interpret the Constitution and 
the Fourteenth Amendment in the manner in which it had done. 
At all levels—political, constitutional, State, official and non-offi- 
cial they decided to oppose and resist the implementation of the 
Brown decree in any manner or by any means, and at all cost. ‘They 
would rather break the Constitution and the national institutions 
rather than agree to live in a desegregated society. The Supreme 
Court, they seemed to think assumed an unwarranted reformist 
role which it was not intended to perform; and thus forced upon 
them a socio-economic change they would never accept. Many 
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an influential man among them voiced his intentions and deter- 
mination for offering opposition to the decretal orders of the 
federal courts with unseemly crudity. A so called manifesto 
entitled the Declaration of Constitutional Principles, the 
Southern Manifesto, was unashamedly signed and ingloriously 
issued by a good number of Congressmen representing the 
resisting organisations; also it was even formally moved by a 
Senator from Georgia in the United States Senate; and was 
later introduced in the House of the Representatives by one of 
its Members. It stated that the decision of the Supreme Court 
was “a clear abuse of judicial power’’, and an exercise in naked 
misuse of that power. It was characterised, as the substitution 
of Judges’ own ‘personal political and social ideas’ in place of the 
established law and the accepted interpretation of the constitu- 
tional rights. Nontheless, the signatories curiously pledged them: 
selves ‘‘to use all lawful means to bring about the reversal 
of this decision which is contrary to the Constitution, and to 
prevent the use of force in its implementation’. Following 
this, the resisting States sent memorials to the Congress in which 
they protested against the Court decision and the decree, and sub- 
mitted for its consideration an amendment to the Constitution 
under which it might be laid to rest. 

As if this was not enough certain of these States desparately 
and recklessly took certain unconstitutional actions. The State 
Legislatures of Alabama, Florida, Georgia, Mississippi, South 
carolina, Tennessee and Virginia among others passed resolutions 
adopting, what they termed, the doctrine of interposition. These 
resolutions were collusively passed more or less simultaneously, 
and were almost similarly worded. The Virginia Resolution, to 
take an illustration, stated that “the Supreme Court had placed 
upon the Constitution an interpretation having the effect of an 
amendment thereto”’’, and a question of “‘contested power’’ had, 
therefore, arisen, ‘The State was concerned, it declared, ‘“‘at the 
massive expansion of central authority”, and consequently, it 
added that “‘untilthe question hereto asserted...... be settled by 
clear constitutional amendment’’, the State would take “all 
appropriate measures legally and constitutionally available...... 
to resist this illegal encroachment upon....sovereign power’’. 
The Alabama Resolution was much more emphatically worded, 
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and menasingly declared that ‘‘as a matter of right this State 
is not bound to abide’’ with the decision. Similar mischievous 
assertions were contained in certain other resolutions as well. 
Their dangerous doctrine meant, as the Governor Barnett of 
Mississippi stated, in the course of developments pertaining to 
the Meredith’s case [infra] that the obligation of the State 
Governor and administration to ‘interpose’ themselves between 
the State citizens and the federal officers enforcing an order or 
a writ of a federal court or a process of the Federal Govern- 
ment which interfered with the ‘sovereignty’ of the State. The 
doctrine seemed to have its source in, and to have derived its 
misplaced rationale from the old and rejected theory of the 
State Rights. It was colourably said to derive its sanction from 
the Tenth Amendment declaration that powers not given to the 
United States and ‘not delegated...... nor prohibited by it to the 
mtates....... * vested in the States and the people of the States. It 
was a dubious inference from the Tenth Amendment, and a 
questionable construction designed to impart a false respectability 
to the constitutional claim for an usurpation and a dangerous 
State power for the defying States, and organising the official 
resistance to the federal interference in defence of the federal 
judicial process. It was a clear encroachment of the power of 
the President to execute the federal law, and to enforce the 
lawful orders of the federal courts. It was an intrusion into the 
Congressional power too. It would be nothing more than to 
hazard a guess, if the proponents of the pernicious and non-sensi- 
cal doctrine really believed in it or honestly regarded it to be 
consistent with the established federal constitutional jurispru- 
dence. Nonetheless, the arch relentless segregationists fell back 
upon it, and unshamedly offered it in justification of their resis- 
tance to the unquestionable federal judicial power. Not only 
the doctrine was thoughtlessly declared, a few States actually 
unconstitutionally acted on it. The States of Arkansas and 
Mississippi set up, what were described as Sovereignty Commis- 
sions for the protection of what were alleged to be sovereign 
powers of the States against any encroachment and intrusion of 
the federal judicial processes of the Supreme Court, federal 
courts and the officers of the United States enforcing the orders of 
such courts in pursuance of the Brown decree. They even presu- 
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med that they could challenge the men of the Justice Department 
of the Government of the United States and the national guards 
sent by the President of the United States for getting the orders 
of the courts served. 

A number of such States went ahead with their plans and 
amended their constitutions in opposition to the federal law. The 
States of Arkansas, Florida, Georgia, Louisiana, Mississippi, 
North Carolina, South Carolina, Tennessee and Virginia adopted 
segregation and continuance of segregated school system as the 
directive principles of their official policy. That done, the laws 
were enacted designed to circumvent and evade the implemen- 
tation of the Brown decree orders. These unlawful laws contained 
ingineous patterns and plans for doing indirectly what could not 
be done directly under the law declared by the Supreme Court. 
The State Governors and subordinate administrative and police 
officials of such States were mischievously vested with powers to 
carry into effect the policy of opposition and resistance to any 
thing done by, and through the federal courts in pursuance to 
the desegregation law. For instance, a State Governor could, if he 
thought it necessary, take over the control of the schools and order 
their closure allegedly on the ground of preservation of domestic 
order and public safety. Such a situation could be presumed to 
arise, if racial integration was decreed by a federal court, and 
the federal militia or troops were deployed in any school disctrict 
for enforcement of a court order. He could, so to say, effect 
withdrawl of the State from ‘education business’, revoke the 
citizens’ ‘right to get education’ in public schools and suspend the 
operation of the State school attendance law. The State Legisla- 
ture could stop appropriation of funds for schools under desegre- 
gation orders of the federal courts. The broad patterns of legis- 
lative directives incorporated under the various laws of the 
several States included the following :— 


i. Pupil placement (assignment) on ‘freedom of choice’ 
basis of admissions into the schools; 


ii, Gerrymandering or rezoning of school zones dnd 
districts; 


iil. ‘Transfer from a school in the area of residence to ano- 
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ther schoo] wherein the majority of the pupils happened 
to be the transferees’ own race or color; 


iv. School closure; and 


v. Monetary aid and tuition grants to pupils attending 
the private schools; and other indirect assistance to 
segregated institutions. 


All these misconceived measures had one single objective that 
of avoidance and evasion of the injunction orders of the federal 
district courts to enjoin the State educational authorities from 
continuing to operate segregated schools. The so called withdrawl 
of the State from educational business and ‘freedom of choice’ 
plans offered to the pupils were designed to frustrate the judicial 
process. School closure was an affront in the face of the federal 
courts; and was clearly resorted to inflict pain and punishment 
upon the blacks for their demand and agitation for desegregation 
and equal educational opportunities. The white children could 
go and were encouraged to go to the State supported private 
schools; and the poor black children could not go to such schools, 
even if, separately, opened for them for the fear of defeating their 
cause and locus standi in the federal courts This would let themsel- 
ves fall in the trap; and so they went without schools. The work- 
ing of the school closure plan was best illustrated in Virginia. [infra 
pp. 81-86] The pupil placement and assignment or transfer laws 
had a crude appearance of reasonableness and impartiality; but 
were too superficial to stand any examinaticn. The tuition grants 
laws were on the face of them unlawful for misappropriation and 
misuse of tax payers’ money. Such laws and arrangements made 
thereunder constituted, to put it mildly, a fraud not only upon 
the Brown decision and decree, but also upon the Constitution. 
They were all colorable; and were prompted by the single racia- 
list motivation of frustrating the implementation of the desegre- 
gation plans under the supervision of the federal courts. ‘These 
laws were enacted with an unseemly haste on the heels of the 
Supreme Court pronouncements and were the end products of 
misapplication of the State legislative processes, and were passed 
in flagrant abuse of the States’ power for achieving the infamous 
objective of impairing the judicial process of the federal courts 
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and damaging the authority and jurisdiction of the Supreme 
Court. This legislation bred illegality, and marked the point of 
the widest gap between the State illegality and federal legality, 
law and legality and between law and constitutionality. The 
dark clouds of State official resistance and defiance of the Con- 
stitution could be cleared only after invalidation of these laws, 
and ensuring the enforcement of the federal judicial process, if 
need be, by federal armed intervention. The whites’ stand was 
damned stupid; and their assertions damned non-sense. 


4.201 Invalidation of State colourable laws 


The school closure law of Virgina- One of the four cases 
disposed of by the judgement in the Brown case [supra pp. 55-63] 
on May 17, 1954 was the Virginia case! from the Prince Edward 
County of that State. In accordance with the terms of the Brown 
decree [supra pp.64-71] the federal district court of Richmond 
Division was directed to ‘take such proceedings and enter such 
orders and decrees consistent with this opinion as are necessary 
and proper’. Consequently the said district court on July 18, 
1955, ordered compliance with the mandate of the Supreme Court; 
but nothing would to be forthcoming. Instead the State Legislature 
by law provided that the mixed desegregated schools would be 
closed, the payment of money grant to such schools would stop 
forthwith, and that money would be utilised in other ways. The 
law was clearly inconsistent with, and in contradiction to the 
desegregation law; and, therefore, wholly void; and was declared 
to be so by the State Supreme Court. Nevertheless, undaunted 
by this disapproval by the State highest court, the Legislature re- 
enacted the same school closure law in another form under a 
plan colourably de:cribed as ‘freedom of choice’ plan; and there- 
by, repealed the compulsory school attendance law. The result 
was that the white childern left the public schools, and began 
attending the so-called private schools operated by a newly 
formed county schools foundation. Under the tuition grant law 
of the State the children going to such schcols were given tuition 
grants by the State Government and an additional grant by the 
County School Board. The persons making contributions to the 
Foundation were granted tax credits. Under the scheme the 
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white children left the public schools leaving such schools 
only for the blacks; and thus segregation was again brought back. 
Many of such schools were closed because of boycott by the 
Negroes and for economic grounds. The situation became cam- 
plicated, because, the question of school closure for evasion of 
desegregation law was deceitfully linked up with individual 
preference and discretion. The result was that on April 23, 1956 
another round of litigation was started. The Negro residents of 
the county asked for desegregation of the very few schools which 
were still operating; and challenged the school closure plan dis- 
honestly designed with the clear intention of defeating desegraga- 
tion process. In a representative class suit the Negro children 
and their parents asked the court to require compliance with the 
Brown decree and enforce desegregation by the judicial process in 
the secondary schools with effect from the Fall Term of 1956. 


The court gave the county board a reasonable time to do the — 


needful. The'latter resisted this innocent order, and filed an appeal 
against its order in the Fourth Circuit Court of Appeals. The 
appeal was dismissed, and the case went down to the district 
court. This time, the latter court obliged the board by granting 
it seven years’ time to begin desegregation in place of the 
sanctioned ‘reasonable period’, and thus contrary to the mandate 
of the Supreme Court, postponed the desegregation till 1965, and 
also frustrated the direction of the Fourth Circuit Court to 
start the process with a prompt and reasonable start. The harassed 
plaintiffs appealed over again, the Circuit Court reversed the 
district court order of long postponement, and required the dese- 
gregation in schools to start forthwith from September 1959.! 
However, by the time this direction was filed in the district court 
the date fixed by the Circuit Court had already expired; and so 
that court did nothing; and cuiriously held that no blame could be 
laid at the doors of the defendent Board which had meanwhile 
closed all the schools and pleaded alibi. The court began consi- 
deration of the question whether it could order reopening of the 
schools closed by the Board, and then enjoin it from supporting 
indirectly the so-called private schools exclusively for the whites. 
It came to the lame conclusion that the question of reopening of 
schools should be settled first by the State Supreme Court before 
1. Allen v, County School Board 266 F.2d. 507 [Allen T] 
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an Order could be passed by it for carring out desegregation. The 
hard hit Negro children again moved the Fourth Circuit Court 
which found that the motivated school closure in pursuance of 
the official policy of continued segregation was colourably unlaw- 
ful. It ordered immediate stoppage of financial assistance under 
the tuition grant law and inducement to the segregationists in the 
from of tax credits as those were inseparable ingredients of the 
illegal plan for circumvention of the enforcement process of the 
Brown decree. It did not, however, invalidate the school closure 
as the defendant board contemplated filing a suit in the State 
court. Such a suit was never filed; and, consequently, the district 
court held that it committed a default to its directions given in 
the Allen I. The court, further declared that the school closure 
which was found to have been resorted to for an unlawful purpose 
by the Circuit Court was objectionable and illegal!. This was 
done sometime in 1962. 

Meanwhile the things in opposition to the Brown decree 
were taking shape elsewhere too. The State Supreme Court 
validated the practice of tuition grants to the children attending 
the so called private schools and the option given to the 
educational authorities to shut-down the schools on account of the 
reluctance of such children to attend public schoolsin preference 
to the private schools. This upset and over-turned the apple 
cart of the federal court decisions. And, the whole matter 
came upto the Supreme Court in appeal against the judgement 
of the State Court : 

The Griffin's case'—The petitioners who initiated the suit 

in 1951, filed in 1961 a supplemental complaint, thereby, 

seeking an order to restrain the defendant—respondent 
board and other concerned authorities from refusing to 
operate the public schools ; and to enjoin them from paying 
tutition grants under the State law. They contended that 
after the federal district court had (supra) held that both 
the things were wrong ; and the desegregation should have 
been allowed to proceed ; and at the asking of the defendants 
the State courts should not have interjected. They requested 
a writ of certiorart against the State Court of Appeals. The 
Supreme Court reversed the judgment of the State Court ; 


and issued a writ accordingly. It held that the closure of 
the public schools in the county affected the Prince Edward 


1. Griffin v. School Board of Education, 377 US 218 


80 SEGREGATION LAw AND UNTOUCHABILITY 


Negro children adversely since the white children could go 
to the accredited private schools; but the colored children 
had no such facility. They could go only to racially segre- 
gated schools, if at all, established for them privately as 
the private schools opened by the whites were for the 
whites only. On record the court observed that the public 
schools were closed only to ensure segregated education for 
the white children in the so called private schools. The 
object with which this was done was most obviously the 
opposition to desegregation. The scheme was most objectio- 
nable, because, the public money meant for public schools 
was indirectly passed on to the private schools by means of 
tuition grants. Therefore, payment of tuition grants and 
giving tax credits while public schools remained closed was 
much too reprehensible. 


With this decision of the Supreme Court, bringing the 
complex and Jong drawn out litigation to a close, a period of ten 
years elapsed without any beginning of desegregation in the 
Prince Edward County. The Court noted that the time for 
more “deliberate speed’? had run out and added that phrase can 
no longer justify denying these.................0068 children their 
consititutional rights to an education equal to that afforded by 
the public schools’? elsewhere. 

A gocd illustration of a plan for the tuition grants was 
provided in the State of Louisiana. That State enacted its law 
first in 1958, and then made it more and more refined, successi- 
vely, in 1960, 1962, and, finally, in 1967. Eachtime a new law 
was enacted with retrospective effect to replace the earlier law 
found unconstitutional by the federal courts. The statute 
provided that children attending theso called private schools 
would receive tuition grants out of public moneys. Under the 
stituation this would benefit exclusively the white children, 
as was true of the children in the Prince Edward county of 
Virginia. The running of private schools was justified on 
allegedly constitutional basis provided by Pierce v. Society of 
Sisters; and non admission of the blacks into them on the 
ground of the Civil Rights cases [supra pp. 21-27]. However, 
the real intention behind this expedient was to close down the 
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public schools which might be under the federal court orders 
for desegregation and to make the Negroes give up their per- 
sistent demand for the enforced desegregation. The State law was 
a manifest instance ofcolorable legislation. Onits face it was 
intra vires the legistative power of the State Legislature; but in 
fact and effect it was framed and passed to defeat the Brown law 
and to keep going the unlawful segregation policy of the State 
Government. Its purpose, objective and motive were manifestly 
illegal and in contravention with the organic law of the land. 
Its 1967 version was even more frightening. It set up a commis- 
sion, the State Education Commission for the needy children 
which could make grants directly to the private elementary and 
secondary schools on the basis of a numerical count of children- 
all white-attending them. The Supreme Court looked into the 
true purpose, its pith and substance, its working in the light of its 
legislative history, setting and motivation, and declared it un- 
constitutional. It held that its innocent and sofisticated language 
could not veil its unconstitutional character. 

It observed that a law ‘generally lawful’ may become unlaw- 
full when it aided and abetted accomplishment of an unlawful 
end.! : 

Pupil placement (assignment) laws—To keep up their policy 
of continued segregation in respect of the public schools which 
were not yet closed down, a number of States, to include, 
Alabama, North Carolina, Tennessee took to tokenism and 
gradualism. The crudely manifested defiant purpose of this 
policy was to slow down and delay desegregation to the extent 
the legislative ingenuity would make it possible in contravention 
of the Brown decree; and at the same time, to make a pretence 
and a false show that there was hardly any intended defiance of 
the Brown law. In the schools hitherto reserved exclusively for 
the white children a few selected coloured students were taken 
under a grade-a-year plan of desegregation. Though the law 
declared by federal courts was not openly disputed, yet the inten- 
tion to delay desegregation was clear. With the threat of 
school closure under the State law kept up, the State Legislature 
of Alabama enacted its School Placement Law in 1955; and 


1. Poindexter v. Louisiana Financial Assistance Commission, 285 P. Supp. 833. 
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amended it in 1957. Under it a local board of education or other 
like body was authorised to receive names of children of the school 
going age, and then to place and assign them to such of the 
schools as it thought fit. For coming to a decision on their 
placement, it was required to take into the consideration certain 
given factors said to be relevant for the presumed efficient and 
smooth operation of the school system in the State. These factors 
included: (i) available vacancies; (ii) school curricula; and (iii) 
suitability of the children considering their merit and colourably 
assumed general interest of the community. The race was not 
specified as a factor to be considered; but was too obvious in the 
context; and, perhaps was the only factor to be taken into 
account. It was thought that, when faced with the possibility of 
school closure, the demand for desegregation would melt in the 
masked formalism of the statutory prescription; and the blacks 
would acquiesce to ‘place your child in the school they 
(educational bodies) think will be best for your child’ condition; 
and would not insist upon their constitutional right ‘to attend the 
schools located within the closest proximity of their homes ona 
non discriminatory and non racial basis’, The formal right 
would not be formally abridged, and yet the things would remain 
unchanged. But, this would not be so in the prevailing mood of 
the blacks: 


The Shuittlesworth’s case4—The petitioners—school going 
children and their parents, all citizens of the United States 
presented individual petitions to the Birmingham Board of 
Education, and thereby, requested that the school children 
be admitted in schools in the localities in which they resided 
on the principle of ‘the closest proximity to their homes on a 
non—discriminatory basis during the 1957-58 term’. In 
response the Superintendent of Education advised them to 
agree to the decision of the Board in respect of placement 
of the children, and further told them that segregation system 
existing in the State had produced many ‘gains for you’. 
The children could have great advantage, the Superinten- 
dent continued, in having a teacher ‘of your race’. The peti- 


1. Shutilesworth v. Birmingham Board of Education, 162 F. Supp. 372. 
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ners did not agree with the advice of the Suprintendent and 
insisted on free admissions on a non-discriminatory and non- 
racial basis. After getting no response to their demand, 
they filed a complaint in the Federal District Court on 
December 18, 1957. They contended that the State (Alabama) 
Pupil Placement Law was unconstitutional; and, consequen- 
tally, the order of the Education Board making the place- 
ment of the plaintiffs on the undeclared but obvious racial 
ground was illegal. The three judges court denied the 
relief; and dismissed the suit. It found that the defendant 
Board had not denied the requests for admission ‘without 
assigning any reason’ as alleged. In the situation the 
presumption was that ifs action was in accordance with the 
placement law which did not make race the only 
determinative factor. In absence of clear evidence and 
discharge of ‘heavy burden indeed’ the presumption could 
not be set aside, and the allegation of racially based official 
action could not be taken to have been established. The 
court ruled that a racialist policy could not be said to have 
been underlying the State law, although the plaintiffs drew 
its attention to the development contemporaneously to the 
Brown decision including passing of the Resolution of Inter- 
position and Nullification passed in 1956. Further, the court 
ruled that even if the policy declared in the Resolution 
underlined the impugned law that would not suffice to make 
it unconstitutional. 


The Supreme Court affirmed the decision of the district 
court without opinion’. Although the Court affirmed the judge- 
ment on the limited grounds on which the district court dismiss- 
ed the case, the virdict could not but have very serious repurcu- 
ssions. Notwithstanding the procedural and technical grounds 
of dismissal of the suit, it was taken to be a verdict approving 
tokenism and gradualism that formed the legislative policy of 
the pupil placement law. ‘The Court seemed to have overlooked 
the obvious realities of the situation of the dogged resistance to 
desegregation in the States which enacted the pupil placement 
laws. The obvious attitude of such States was to take maximum 


Shuttleswort v. Birmingham Board of Education, 351 US IOJ. 
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advantage of the Court casual approval of the plan for tokenism. 
They administered the pupil placement and the so called free 
transfer laws on the basis of criteria innocent to look at, but 
smelling the rat of racism. Little was done, but vast was undone, 
by the decision of the Supreme Court in the Pupil Placement case. 
The injunctions of the Brown decree were defied with crude im- 
munity. The judicial exortation for a Prompt start of desegrega- 
tion and completion of the process in good faith and with utmost 
practicable speed turned dim and dim as the process of gra- 
dualism set in. The techniques of tokenism became refined. The 
educational authorities increasingly abused their legislative 
discretion in matters of placements and transfers. The roll back 
from judicial action desegregation was alarming. The fourth 
and eighth circuit States, respectively, North and South 
Carolinas, Virginia and West Virginia, Arkansas and Missouri 
among others felt assured,seeing the progress of gradualism in 
fifth circuit consisting of Florida, Georgia, Louisiana and 
Mississippi besides Alabama. In these States the desegregationist 
enthusiasts after all their long efforts and drawn out court batt- 
les got a mere token of desegregation. They got a metallic piece 
for the thing—and lost the thing. The banker gave the payee a 
token and not the money for the cheque presented to him. The 
token was not the money; and the payee was refused payment. 
The segregationists turned round and asked the court to decree 
the payment of money to them. They asked the court to see the 
real character and functional effects of the placement and transfer 
laws. This was a_ strange roll back even-if temporary-from 
desegregation decree. What the States could not do directly, 
they were permitted to do indirectly. This would not, however, 
be allowed for long. The unconstitutionality of tokenism was 
manifest on its face: 


The Worthcross’s case4, The appellant—plaintiffs were 
eighteen minor Negro children and their parents all of 
whom were residents of the city of Memphis in the State of 


1. Northcross v. Board of Education of the City of Memphis, 302 F. 2d. 817. See 
also Manning v. Board of Public Instruction of Hills Bourough, 377 F. 2d. 370; 
Gibson v. Board of Public Instruction of Dade County, 272 F. 763. 
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Tennessee. They impunged the Tennessee Pupil Placement 
Law as acolorable piece of legislation which impeded and 
obstructed desegregation of the city schools. They alleged 
that the law provided for separate zoning of the city areas 
in such manner that the schools could be run separately for 
the whites and the colored children. ‘The zoning was not 
done geographically, but school-wise, so much so, that one of 
the plaintiffs’ son had to go toa school ten blocks away from 
his house following an indirect route, although one school 
was located just four blocks from his house, and thus was 
more conveniently reached as it was on the same side of the 
road on which the house was situated. The plaintiffs’ appli- 
cations for transfer to the second neighbouring school were 
turned down. Other such instances were cited by the plain- 
tiffs. It was found on facts that the State educational autho- 
rities assigned, placed and transferred the pupils in accor- 
dance with their understanding of the State Pupil Placement 
Law with the result that the white and colored children 
went to schools, respectively, reserved for them exclusively 
and separately, although they did not profess to act on the 
race ground in the matters of placement and transfer of the 
pupils. The federal district court accepted the defendants 
bona fides; and dismissed the suit. The plaintiffs, filed an 
appeal against the judgement of the court in the Sixth 
Circuit Federal Court of Appeals. Pendente lite the defend- 
ants effected token desegregation; and transferred 13 colored 
students to three all white schools. The total number of 
students in the city was, approximately, 100,000; and out of 
this some 44,000 were colored school going children. On 
the basis of this token act of desegregation they submitted 
that they had desegregated the schools; and, therefore, the 
appeal had become moot. The appellants disputed the con- 
tention that the appeal had become futile and pressed for an 
opportunity to be heard on the question of unconstitutiona- 
lity of the placement law. The appeal court heard the 
appeal as it had been already docketed before by the defen- 
dant—respondents’ token act of desegregation. It examined 
the statutory provisions and looked into its functional 
operation and the end products. It found that the elemen- 
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tary, junior and senior schools as well as the technical 
schools in the city had all through been operated ona 
biracial basis, separate for the white and the black children, 
although eight years ago the Supreme Court in the Brown 
decision had declared school segregation opposed to the 


admonition of the Fourteenth Amendment to the Constitu- 


tion. Accordingly, it held that the Pupil Placement Law 
might serve any purpose, but its working and operation did 
not serve as a plan to convert the existing biracial school 
system into anon racial one. The real question was not, the 
court observed, whether the school and educational authori- 
ties enforced segregation under it. Instead it was,if they 


maintained a segregated school system under it. Because the. 


State law enabled them maintain a biracial school system, it 
was opposed to the Brown law, and as such could not be said 
to provide a plan like which was required to implement the 
Brown decree in the city of Memphis. 


This decision of the Fifth Circuit Court pronounced in 1962 
was much more articulated in its condemnation of a placement 
law than the earlier pronouncements in respect of similar laws. 
While dealing with the Florida law it had earlier declared that 
an announced intention to so work the placement law as to make 
it a basis of a reasonable start toward desegregation was not 
uncceptable. The law was vague and under its cover a segregated 
system could continue to operate, if the educational authorities 
so manoeuvred. It could be worked both ways, and therefore, 
could not provide a firm plan for desegregation in terms of the 
Brownlaw. These conclusions were supported even by the dicta 
inthe Opinion of the Supreme Court in Green atalv. County 
School Board of New County et al. [infra] 


4,22 Invalidation of “freedom of choice” plans : 


Notwithstanding the invalidation of the pupil placement, 
assignment and transfer laws, the spate of representative suits for 
Brown decree enforcement and allurement of finances under 
Title VI of the Civil Rights Act, 1964, the State educational 
authorities paid scant respect to the Brown decree. They would 
not change their policy of resistance, and only grudgingly would 
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move to do something small, to pay lip service to the Brown law; 
and dodgingly would attempt to show that the policy of tokenism 
was not merely a small formal concession. However, the intention 
was merely to remove the taint of illegality from their circumven- 
tive actions, nay, worse still to colourably put up a face to qualify 
for the federal assistance program under Title VI ofthe Act 
enacted by the Congress in 1964. Their plans for carrying out 
this intention were described ‘“‘freedom of choice’ plans. These 
plans were dishonestly and ingeniously prepared avoiding any 
open exhibition of the concealed racial bias. The methodology 
and technique were nothing new and were taken from already 
rehearshed methods of working the biracial school system. The 
tools employed were rezoning of the school districts accompanying 
with a provision for transfers from school to school, or as the case 
might be, inter—zonally. The care was taken for removing the 
objectionable features pointed out by the Supreme Court in the 
Goss’e case. In that case a transfer plan was based too obviously 
on the racial basis to conceal the true intention. ‘The school dis- 
tricts were rezoned perceptibly without reference to race, and the 
placement of students would be made on the zonal basis. At first 
sight this was alright. ‘The aspect which invited condemnation 
consisted of its transfer clause whereunder a student could ask for 
a transfer to another school situate in another zone on the ground 
that “‘the majority of the students of that school or in his or her 
grade are ofa different race’, thus transfers would be made 
from the schoolof placement with majority consisting of the 
other race to one another school in another zone wherein the 
majority would consist of the race of thetransferee. Yet the alter- 
native basis of transfer was that a student could go from the place- 
ment school to the school wherein he was an old student and 
which was previously attended by only children of his own race. 
In a word the transfers were permitted only if as a result of it the 
transferees would reach to the schools wherein they would find 
themselves in racial majority. In simple words a white student 
could ask for his transfer from a school, wherein the black child- 
ren formed the majority to another school in which he will find 
himself as one to swell the white majority by hisnumber. No 
transfer would be permitted the other way from the white majori- 
ty school to a white minority school, if the student asking for 
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transfer happened to be a white; and vice versa no black could ask 
for a tranfer to a white majority school. It was as Justice Clark 
remarked a one way ticket for one way journey i.e. the move- 
ment towards the majority race concentrations. This was much 
too invidious; and the alleged equality of the right to get trans- 
fers given to the blacks was only superficial ‘freedom’, nay, an 
involuntary choice to get segregated. The transfer plan working 
frustrated the Brown decree. 

To take the thread, a ‘freedom of choice’ plan was submitted 
by the educational authorities for the city of Jackson following 
the decision inthe WNorthcross’s case [supra pp. 84-85] The plan 
provided for automatic placement of the students in the atten- 
dence zones in which they resided. The attendence zones were 
drawn on supposedly ‘natural boundaries after taking into 
account the school facilities available therein.’ All students were 
to be initially admitted in the zonal schools. Later, and this was 
obnoxious, a student could ask for his transfer to an out of the zone 
school of ‘his choice’, subject to the availability of space and a 
provision for priority to zonal students in the event of overcrow- 
ing. After the plan was put into effect the white children lost no 
time to exercise their option of ‘freedom of choice’; and soon 
went back to the schools in which they had long been in majority 
or which had all along been exclusively open to them. Thus under 
the plan desegregation was temporarily effected by zonal 
patterns, but before any schooling would start the schools would 
become uni-racial, because, ‘freedom of choice’ transfers 
would invariably be on the option of the white students to the 
white majority schools leaving the blacks in all black schools 
behind. This was the state of affairs in Tennessee; and the case 
in Arkansas and Virginia was notin any way different. The 
federal district courts cleared these plans; and the appropriate 
courts of the fourth, sixth, and eighth circuits too did not object 
to them. However, the Supreme Court issued certiorari to these 
circuit courts. It found that the plans were not worth the name; 
and held that they were not properly conceived. The real inten- 
tion manifest on their face was contrary to the injunctions of the 
Brown decree. It regretted that for over a decade the law decla- 
red by the Brown decision was systematically defied by official 
agencies of the States. The Opinions of the Court in the three 
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cases were handed down inthe same October Term of 1967; 
and were delivered by Justice William J. Brennan! In two of 
these cases, namely, the Green's case and the Raney’s case even the 
factual setting was very much similar; and the third, the Monroe’s 
was a little different in matter of the plan form, but raised the 
same question of law. In fact the three cases could have been 
consolidated and disposed of by one judgement. The Green was 
referred to in the Ranney; and both of these in the Monroe. 
Brennan J. discarded the ‘freedom of choice’ plans in the 
Green and the Raney, and basically similar ‘free transfer’ plan in 
the Monroe. These Plans did not provide any ‘meaningful assura- 
nce,’ and dismally failed to promise meaningful progress’ toward 
desegregation. The concerned educational authorities failed to 
perform their obligation to render good faith compliance with 
the injunctions of the Supreme Court; and did not take any 
honest step inthe direction of disestablishment of the existing 
segregated system of schools. The time for mere ‘deliberate speed’ 
had long since run out. A ‘freedom of choice’ or a ‘free transfer’ 
plan might look innocent at first sight : and might not be bad in 
itself; but it was wholly inadequate as a plan for school desegre- 
gation. A plan had to be examined not on what it looked like, 
but what it would in fact achieve. The appearances were more 
often than not deceptive. The clear obligation of the state autho- 
rities was to effect desegregation and end the biracialism in the 
schools; and not merely to prepare paper plans which might 
totally be ineffective. The positive character of their duty increa- 
sed with passage of time following the Brown decree. A plan 
which could have been accepted soou after the Brown decree 
could not be said good full one decade after. The federal courts 
had to assess the effectiveness of a plan in the context of the post 
Brown attitude of the concerned State administrations, the expe- 
rience of working of the plans of different models and the realities 
of the situation prevailing in the localities for which they were 


intended—the population pattern, social traits attitudinal forms 
etc. 


1. Monroe v. Board of Commissioners of the city of Jackson, 391 US 450; Raney Board 
of Education of Gould School District, 391 US 443; Green v. County School Board of 
New Kent County, 391 US 430. 


90 SEGREGATION AND UNTOUCHABILITY 


4.23 Interposition and intervention : 


No one thought that desegregation would be a social fact 
overnight. In view ofthe built up resistance plans [supra pp. 
71-77] for evasion of the Brown law, its disregard or else token 
superficial observance, and striking attitude of formalism, the 
Brown decree seemed to loose all meaning. The dishonesty practis- 
ed through circumvention of the law by tokenism and gradualism 
was rampant. Nevertheless, only the few bold radicals could 
say that a delayed slow and grudging acquiescence to the law 
would at last long imperceptibly come about with growth of 
public opinion, the assertion of the instinct of habitual obedience 
to the law and the healing of hurt feelings with the passage of 
time. It was too much to hope that the innate beliefs in freedom, 
equality and liberty and respect for human person would slowly 
erase the barriers of racial and societal prejudices, the high walls 
of separation between the two major communities and made up 
distances of socio-economic inequities. The two racial groups 
failed to evolve a minimum program of coexistence on the basis 
of equality-social, economic and political, and fraternity founded 
on the rock bottom foundation of human dignity and the unity of 
the Nation. The idea of unity in diversity in a bi-racial and multi 
colored society seemed to be unrealisable with the aid of active 
judicial process acting as an instrument of social change. 

The Southern States’ resistance grew in violent proportions 
ever since before the ink of the Brown decision had hardly dried 
up. The official resistance, defiance and sabotage of the orders of 
the federal district courts and the federal circuit courts and 
in the last resort of the Supreme Court assumed unexpectedly 
wild proportions. Not only the private groups or the educational 
authorities resisted and went slow, the State Government—the 
elected Governors, the popular legislators, the members and 
officers of the supposedly responsible administrations and the law 
and order enforcement units of police force also head long aided 
abetted and sponsored resistance to the federal courts. The suit 
defendants, the educational authorities and local bodies were cajo- 
led and coaxed. The theory of interposition declared earlier in the 
resolutions of the Legislatures and incorporated in the State cons- 
titutional amendments [supra pp. 73-75] in a number of States 
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was pressed into action as an irrational justification of their open 
resistance of the federal courts, and, in effect the Supreme Court, 
the Congress and the President of the United States. The State 
courts-to their inglory-joined the illegal assertions and practice of 
the unconstitutional doctrine of federal defiance. The whole 
thing was the negation of the American federalism. The unpre- 
cedented situation could not be allowed to worsen, and irresistibly 
led to federal intervention on behalf of the federal courts and 
the Supreme Court Macon county.—The Negro parents of the 
school going minor children of the Macon country in the State 
Alabama instituted in 1963 a class action as the next friends 
against the school authorities and other appropriate public agen- 
cies responsible for running the county schools under 
Section 1343 (3) of 28 USCA, and section 1983 of 42 USCA in 
the federal district court. The plaintiffs submitted that even 
after nine years of the Brown decision and decree the defendants 
continued to practice the policy of segregation and had taken no 
step whatever to end the illegality of racial discrimination in 
schools. Though there were schools situate in the proximity of 
the area predominently inhabited by the Negroes, yet the child- 
ren had to be bused away to schools reserved exclusively for the 
black children. ‘The custom and practice of school segregation 
was wifully supported by various means and measures under 
color of law of the State which was at once unconstitutional and 
void for the established inconsistency with the federal Constitu- 
tion and the law declared by the Supreme Court. Therefore, 
the plantiffs prayed for grant of equitable relief for their protec- 
tion and their chiJdren’s constitutional right of non deprivation 
of equal protection of the laws; and in particular, they prayed 
for issue of a preliminary injuction enjoining the defendants from 
continuing their policy, practice and custom or usage of maintain- 

ing and operating racially segregated school system. ‘They asked 
for desegregation of the school system with prompt and imme- 


32. Section 1983 ‘‘Every persons who under color of any statue, ordinance, regu- 
lation, custom, or usage of any State or Territory, subjects, or causes to be 
subjected, any citizen of the United States or other person within the juris- 
diction thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constition and the law, shall be liable to the party injured 
in an action at law, suit in equity, or other proper proceeding for redress’, 
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diate effect, and end of segregation both in respect of the students 
and the teaching staff. The defendants admitted that they “‘reco- 
gnise and candidly acknowledge that under the law they have 
the primary responsibility of taking the initiative in bringing to 
an end the operation of a school system that violates the consti- 
tutional rights of a large majority of the citizens...’? They went, 
further, and assured the Court of their readiness to propose a 
plan for desegregation, beginning with the school year 1963-64, 
for its approval. They also assured the Court that they would 
forthwith effect token desegregation by putting certain number 
of the black students in hitherto all white schools in the country. 
In view of the earnestness shown by the defendants, the Court 
accepted their assurances and granted them time to report the 
progress of their labours within the time fixed by it. 

However, the defendants did not carry out their assurances 
and directions of the Court due to the undue influence and 
official disapproval of the State administration, and thus the 
segregation continued to be practised unabated in the country 
schools. The Court which had retained jurisdiction in the 
matter found it pertinent to ‘enjoin (the State)............ from 
various forms of interference with peaceful and orderly desegre- 
gation of schools’ under its supervision, and to desist from any 
organised efforts ‘to promote and encourage the implementation 
Obs Sew racial policy.” On a supplementary complaint filed 
by the suit plaintiffs, the Court further enjoined the State 
Governor and officers subordinate to him and the authorities of 
the State administration ‘from interfering with, preventing or 
obstructing by any means, the elimination of racial discrimina- 
tion’. This too was of no avail. Two and half years rolled by; 
but no progress at all was made. The State Governor and the 
authorities of the administration including the educational 
board of Macon county kept up the same official policy of 
segregation and racial discrimination. They acted although 
under color of law and the State constitution, although without 
the boast of the mississippi Governor Barnett, and also without 
being openly belligerents. They tried in all ways possible to 
prevent and impede the progress of desegregation through their 
unlawful interference with the city and county boards attempt- 
ing to comply with the law’. The Macon county educational 
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board at long last decided to bring a token desegregation by 
assigning 13 Negro children to the Tuskagee Public High School 
and scheduled their registration on September 2, 1963. But the 
planned registration of the assigned students could not be 
effected, because, the Governor Wallace intervened and issued 
an executive order asking the State guards and troopers to stop 
the threat of forced and unwarranted integration of the public 
schools in this State. The Negro children made repeated 
attempts to enter the school; but each time were stopped from 
doing so by the troopers who laid a seige of the school. To 
ease the situation the President Kennedy, by order, federalised 
the guards; and thus, facilitated the entry of the Negro children 
into the school, and their registration. No sooner this was done, 
the white students in systematically organised manner got them- 
selves transferred to certain all white schools; and under the 
school closure law the Tu:kagee school was closed allegedly on 
the ground that to continue to run it was uneconomical. This 
was done clandestinely overlooking the preliminary injunction of 
the federal district court enjoining the Governor and the State 
authorities to refrain from any suchaction. Their action of 
school closure was clearly opposed to the Supreme Court decision 
in the Griffin |supra. pp. 79-80] as the sole purpose of the move 
was to defeat judicial enforcement of the desegregation order of 
the federal court. 

Thus a near crisis situation developed around the Tuskagee 
school in the Macon country of the Alabama State. Not only the 
State Governor and other authorities of the State Government 
frustrated every effort to effect desegregation in accordance with 
the order of the federal district court, but they also committed 
the powers of their respective offices and the machinery of the 
police force to oppose the implementation of desegregation pro- 
cess, Quriously enough even the State Supreme Court upheld the 
authority of the Governor to close down the schools under 
desegregation orders in opposition of the decision of the federal 
courts. ‘They even went to the extent to threaten action against 
the educational authorities, if they cooperated with the federal 
courts, and enjoined them from acting in accordance with the 
guidelines set out by the United States Commissioner of Educa- 
tion functioning under the Title IV of the Civil Rights Act, 1964. 
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Under the peculiar situation thus developed the federal 
district court asked the Chief Judge of the Fifth Circuit Court to 
convene a special court under section 2284 of the USCA! The 
special three judges’ district court declared anew that the 
obstructionist conduct and illegal methods and means designed 
to impede desegregation process were opposed to law and the 
Constitution. The State Governor and all other authorities ‘are 
under an affirmative constitutional duty to taken whatever action 
is necessary to dis-establish’ the existing segregrated school 
system. ‘The Court ordered that ‘all those in active concert 
or Participation with them who receive actual notice of this 
decree, or any of them, shall be, and hereby, are permanently 
enjoined from discriminating on the basis of race in the opera- 
tion or conduct of the public schools of Alabama, or in any 
manner pertaining to the public schools in Alabama.’* The 
Supreme Court affirmed fer incurium the judgement of the special 
court,* 

The special district court presided over by Rives, a circuit 
judge declared that the duty of the school authorities to desegre- 
gate the schools was paramount and one independent of any 
court order or any federal regulatory program. Such authorities 
must act in good faith compliance with the Brown decree. Their 
responsibility in this respect was non transferable; and they were 
duty bound to take the initiative in achieving desegreation. The 


1. Section 2234 of the 28 USCA.—It provides for the composition and proce- 
dure of three judge federal district court: 


*¢ In any action required...... to be heard and determined by a district court 
of three judges the composition and procedure of the court......... shall be 
as follows : 


(i) The district judge to whom the application for injunction or other 
relief is presented shall constitute one member of such................ the 


Chief Judge of the circuit......... shall designate two other judges, at 
least one of whom shall be a circuit jugde. 


2. Anthoney Lee et al v. Macon Country Board of Education XXXX 267 F. Supp. 
458. See also Lee v. Macon Country Board Education, 221 F. Supp. 297; and 
U.S.V. Wallace, 222 F. Suppl. 485 


3. Wallace v. U.S. 389 US 215. 
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State officials too had an affirmative duty to facilitate desegre- 
gation. They couid not directly or indirectly induce, encourage 
or aid any agency or private persons to accomplish what was 
forbidden. They should take positive action which might be 
necessary to disestablish dua] public school system. The court 
admonition against any action contrary to the federal judicial 
process pertaining to the desegreation process was addressed to 
all suboteurs of the Brown law, including the State authories and 
the Governors. 

Little Rock.—What happened in the State of Arkanasas by 
way of sabotage of desegregation order in frustation of, and 
requirements by the Brown decree was nothing short of an 
obortive mini revolt against the federal judicial power and 
sacrilege of the Constitution. The State constitution was 
unconstitutionally amended soon after the Brown decision 
in direct contravention of the law of the constitution dec- 
lared by the Supreme Court; and the State Sovereignty 
Commission was defiantly set up in pursuance of the falsely 
made up doctrine of interposition and nullification. It was 
candidly and crudely and unashamedly made known by means 
of the constitutional amendment that the State would in every 
manner oppose the ‘unconstitutional decisions’ of the federal 
courts (supra pp. 93-95) The State Governor Orval E, Faubus 
laid a claim to the socalled his duty. He declaredly owed to the 
State and its people, to render any compliance with desegrega- 
tion orders impossible. He was determined to make a free use of 
his discretion under the school closure law and repeal of the 
compulsory attendance law. 

Meanwhile the Little Rock School Board foreseeing the 
obligations likely to flow from the Brown decree declared in 
a resolution its readiness to comply with the ‘Federa] Constitu- 
tional Requirements’ on May 23, 1954; and initiated a study 
of the problems to effecting desegregation. Based ona study it 
creditably prepared a plan and formally approved it on May 24, 
1955 in compliance to the Brown decree. Under this plan desegre- 
gation was to be begun at the senior high school level, and in an 
orderly manner would have completed by 1963. The Negro resi- 
dents thought that desegregation should not take full eight years; 
and objected to certain features of the plan. However, the. 
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Federal district court dittoed the plan as prepared.!’ The Eastern 
District Arkansas West Division court examined the plan, and 
under circumstances found it adequate. It held that the 
School Board had acted properly; and was proceeding seemingly 
in good faith. It seemed to intend to make a ‘start’ with deseg- 
regation. The court referred to the word in the Supreme 
Court judgement; and said it meant ‘as soon as practicable’: and 
considering the necessity to solve the many and various local 
problems the plan would make a good beginning. The decision 
of the district court was affirmed by the circuit appeal court. 

However, when it came to make a ‘start’ by admitting a 
certain number of Negro children in the Little Rock Central High 
School in the Fall of 1957, the official sabotage undid it. The 
school was to reopen on September 3, 1957; and the Negro chil- 
dern were to be admitted in accordance with the plan and the 
order of the Federal District Court on that day. To prevent this 
the Governor Faubus ordered the State National Guards to 
‘prevent and restrain’ the Negro students from attending the 
classes in the hitherto all white school. The desegregation plan 
thus could not be given a ‘start’. The school authorities were 
taken unaware; and in view of the unforeseen officially engine- 
ered developments they informed the black boys that they 
should not attend the school ‘until the legal dilemma was solved’. 
They conferred with the police authorities as well to prevent any 
worsening of the situation; but met with no helpful response. 
The school building was surrounded by the Guards who ‘stood 
shoulder to shoulder’ under orders to prevent the Negro boys 
from entering the schools. 

The School Board filed a petition for Instruction in the 
district court, and asked for a stay of the plan. ‘The court deni- 
ed the stay and ordered compliance on September 7, 1957. This 
could not, however, be done as the units of the Guards uninter- 
ruptedly kept up the seige of the school. The district court 
which still retained the jurisdiction in the matter Aaron V. 
Cooper, 143 F. Suppl, 885.] Affirmed in 243 F. 2d 361. [asked 
the United States Attorney for the Eastern District of the State to 
investigate the situation arising out of the State Governor’s 


1, Aaron v. Cooper, 143 F. Supply, 885. Affirmed in 243 F 2d 261. 
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action and that of the other executive authorities of the State with 
a view to fix the responsibility for frustration of the court com- 
pliance order, and in particular, in respectof non admission of 
the Negro children as part execution of the court approved plan. 
On the basis of his findings the Attorney fixed the responsibility 
upon the Governor. In the cause heard upon separate applica- 
tions of the United States, as amicus curiae, and of the Negro 
plaintiffs, the court issued an injunction against the Governor 
and other officers subordinate to him, and forbade them from 
obstructing the judicial process of the court in the interest of 
maintenance of due and proper administration of justice and 
enforcement of the civil rights of the plaintiffs! This order of 
the court was affirmed by the circuit appeal court?. Never- 
theless, the unrelenting Governor asked for a writ of certiorari to 
the federal district court by moving the Supreme Court. The 
writ was denied.? 

On the issue of the order of injunction by the district court 
on September 20, 1957, the Governor withdrew the Guards, while 
keeping still up his efforts to set the order aside as indicated 
above. On the next school day, September 23, 1957, the Negro 
students entered the school under the protection of the Little 
Rock police in the morning; but they were moved away because of 
the fear of mob violence. The mob grew and took control of 
the situation by taking law and order into its hands. Rioting 
followed. In this disturbed situation and for incompetency 
of the State authorities to maintain order, the President 
Eisenhower deemed it to be a situation of unlawful obstructions, 
combinations and assembleges against the federal law enforce- 
ment processes, and, ordered federal troops to restore order, 
supress the domestic violence in opposition to the execution of 
the federal law and enforce the orders of the federal courts in 
Little Rock. * ‘The federal troops took up positions around the 
Little Rock school on September 25, 1957, and remained there 
for over two months when they were replaced by the units of 


national guards. The school reopened; and the Negro students 
were admitted. 


Aaron v. Cooper, 156 F. Supp. 220. 

Faubus v. U.S,, 254 F, 2nd. 797. 

Faubus v. U.S,, 389 US 129. 

Sections 332 and 333 of 10 USCA. Executive Order No. 107230 dated 
Sept. 24, 1967, 22 E.R. 7628. 
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In this extraordinarily unusual situation necessitating station- 
ing of the national guards within the school premises the School 
Board moved the district court by a petition seeking postphone- 
ment of the desegregation plan. It submitted that due to the 
public hostility and opposition of the State administration any 
sound education on the non segregation basis was next to impos- 
sible. It proposed that the Negro children should be ordered to 
be withdrawn from the next academic year onwards till the situ- 
ation improved. The court curiously enough granted the reliefs.! 
In an appeal against this timid act of judicial withdrawal staged 
by the district court, the circuit court of appeals of the eighth 
circuit reversed the district court judgment; but stayed its own 
order on request of the Board. The Board filed a petition for 
issue of a writ of certiorari impunging the order of reversal of the 
district court judgment passed by the circuit court. On the other 
hand, at the same time the Negro children sought reversal of the 
order of stay passed by the same court from Justice Whittaker 
who was at the time sitting at the eighth circuit court. The learn- 
ed Judge did not decide the matter singly, and referred it to the 
full Court—the Supreme Court. Considering the special urgency 
of the matter, the Court met in a special term on August 28, 1998. 
The matter was heard on arguments of the respondents, and on 
its request the Solicitor-General of the United States appeared 
as amicus curiae. It found that the Negro respondents’ case could 
not be decided without at the same time disposal of the applli- 
cation for certiorari of the Board; and so it came to Cooper v. 
Aaron’: 


The petition was argued on September 11, 1958; decided on 
the next day following. The Opinion of the Court was announced — 
on September 29, 1958. All the Justices unreservedly participat- — 
ed in the Opinion read by the learned Chief Justice Warren; but — 


Justice Frankfurter in a separate opinion filed on October 6, 1958, 


dealt with ‘the great issue here at stake’ individually. The Court ; 
upheld the judgement of the circuit court of appeals ‘without — 


reservation’, and dismissed the petition of the School Board (the 


petitioner). With the dismissal of the writ petition the circuit — 


court order dismissing the district court judgement became ope- 
rative ipso facto. 
1. 358 US I (1958). 
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The learned Chief Justice in the Opinion of the Court 
answered these questions from the view point of the first princi- 
ples of the Constitution.1_ He spoke firmly to dispel] the disbelief 
betrayed by the State Governors and other authorities about the 
power and authority of the supreme tribunal of the country. 
When pronounced in the open court in the exercise of its judicial 
power its judgement, he observed, was binding on one and all; 
and the State Governors, the Legislatures and all other authori- 
ties and bodies were not exempted. The judgement was final 
act of the competent and supreme jurisdiction. It was impera- 
tive in what it laid down, and overrode all other jurisdictions, 
was not to be trifled with or circumvented, evaded, by 
passed or violated. In the firmest terms, he commanded 
the full and faithful compliance with the law declared by the 
Court, any policy, program, theory, doctrine or resolution 
to the. contrary notwithstanding. Neither its validity was to 
be doubted, nor its wisdom questioned on any ground or 
argument, whatever, founded on the State constitution, the 
authority of the elected office of a Governor, or a resolution of 
a Legislature. The power of the Court to interpret the 
Constitution at any time when a question of law as to the inter- 
pretation of a constitutional provision was raised before it was 
unfettered by the vote of any Legislature or fiat of any Governor. 
It was not fettered even by its own past pronouncements, 
decisions, or their understandings and construction. The 
rule of stare decisis was a rule of wisdom; and the Court had 
adopted it for evolving a consistent constitutional theory and to 
avoid contradiction in its own decisions. However, it did not 
clog its judicial power. When convinced of an error, unsuitabi- 
lity or irrelevance or injustice of a past decision in the context 
of the changed, nay, changing society, societal morality, modern 
1. The questions which answered in its Opinion included the following : 

i. Could a segregation plan be held up until the State laws and _ efforts to 
upset and nulify the Brown decisions were finally challenged and 
tested their invalidity ? 

ii. Were the Governor and his subordinate officials bound to obey the 
Federal court orders resting on the Brown decree ? 

iii. Could the State Governor’ interpose’ himself, and commit the State 


administration to the task of offering resistence to the Federal judicial 
process ? 


\ 
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knowledge, anthrapological finds, sociological facts, physiologi- 
cal researches, scientific discoveries or technological advance: 
ments, it could restate the law so as to make it answer the 
present day challenges. The law declared by it was to be 
obeyed. Notheory of State rights, doctrine of interposition or 
nullification could be put up in its opposition. 

In the light of these basic propositions the learned Chief 
justice held that the School Board could not ask for postphone- 
ment of the enforcement of the federal court orders, because, 
they were exercising the special powers flowing through the 
Brown decree. Although it was not to be blamed for non enforce- 
ment and non implementation of the desegregation plan, it was 
imperatively bound to carry it out. It was an agency of the 
State and could not plead any excuse for not being able to carry 
into effect the school desegregation plan. He declared : ‘“‘The 
constitutional rights of the respondents are not to be sacrificed 
or yielded to the violence and disorder which have followed upon 
the actions of the Governor and the Legislature. 

In the separate opinion filed by Justice Frankfurter the 
learned Judge, true to his high degree of judicial acumen, 
forthrightness and clarity of expression, made a great contribu- 
tion to the federal constitutional theory and practice under the 
American Constitution. He said : 


‘The use of force to further obedience to law is in any event 

a last resort and one not conginial to the spirit of our 
Nation. But, the tragic aspect of this disruptive tactic 
illegal interference (by the State Governor and authorities) 
was that the power of the State was not used to sustain law, — 


but as an instrument for thawarting law......... To yield to — 
such a claim would be to enthrone official lawlessness; and 
if not checked is the precursor of anarchy......... | 


Violent resistance to law cannot be made a legal reason for 
its suspension without loosening the fabric of our society. 
What could this mean, but to acknowledge that disorder — 
under the aegis of a State has moral superiority over the 
law of the Constitution ? For those in authority thus to defy 
the law of the land is profoundly subversive not only of our — 
constitutional system, but of the presuppositions of a deom- 
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cratic society. The State “‘must yield to an authority that 1s 
paramount to the State’’............ The duty to abstain from 
resistance to ‘‘the supreme law of the land...... does not 
require immediate approval of it, nor does it deny the right 
of dissent...... Active obstruction or defiance is barred......... 


The learned Judge, as did the learned Chief Justice referred 
to Article IV of the Constitution; and declared that the supremacy 
clause and past precedents and exortations of the celebrated 
Judges and the distinguished jurists were unambiguously empha- 
tic. It was stressed that those charged with political power had 
a paramount duty to stop resisting the judicial process and an 
unimpeachable obligation of living under law. And, resistance or 
violence could not cancel half a line of the Brown decision and the 
law declared therein. It was an absolute duty—constitutional, 
official and moral to desist from interfering with the implementa- 
tion of the segregation plans in accordance with the orders of the 
federal courts. 

Oxford (Mississippi).—The governmental resistance in the 
State of Mississippi too touched an ugly low. The doggery 
persistence and dogged application of the official machinery to 
block the desegregation process and rouse mob frenzy was unpar- 
lelled in the State This most devastating scenes were staged in 
Oxford—the name associated with the time honoured and rich 
academic traditions. The cause celebre herein was the Meredith's 
case. Strangely enough, this case related to the seat of higher 
learning, the Oxford University—established and maintained 
by the State. James H. Meredith, a Negro sought his 
admission in the University College of Liberal Arts. 
He submitted a forma! application on the prescribed form 
supplied by the Registrar of the University, and thereby, desired 
that he might be admitted to the College for the Spring semester 
of 1962. Hitherto no Negro had ever been admitted in any col- 
lege of the University. Because of this Meredith could not attach 
to his application a character certificate of any alumnus of the 
University as required, as no white person would oblige him in 
this respect. In pursuance of the policy of color bar, but percep- 
tibly, on the ground of non submission of the character recom- 
mendation he was informed that his application was rejected. 
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Per force he moved the federal district court, and on to the 
Federal Fifth Circuit Court for the Southern District of Missis- 
sippi. In pursuance of a direction of the latter court the first court 
issued an injunction on September 13, 1963, enjoining the Univer- 
sity authorities from preventing the petitioner’s admission on the 
ground, and for the reason for which he could not be blamed in 
view of past history of segregated education.! It based its 
order on the changed constitutional and legal position following 
the Brown decision, declaring segregation to be forbidden. 
The University tried for a stay order, but did not succeed.?, The 
Fifth Circuit Court of Appeals held that the time was the essence 
of the matter; and issued a permanent injunction against each 
and all of the University authorities enjoining and compelling 
them to admit Meredith forthwith under his application which 
it declared ‘continuing’, and thus facilitate his continual atten- 
dance at the University. It repeated its conclusions as regards 
the University policy in the earlier appeal matter in the same 
cause. It noted: from the moment the defendants discovered 
Meredith was a Negro they engaged in a carefully calculated 
campaign of delay, harassment, and masterly inactivity...... we see 
a well defied pattern of delays and frustrations, part of a Fabian 
policy of worrying the enemy into defeat while time worked for 
the defendants. 

Instead of acting upon the mandate of the courts the Univer- 
sity put through a grand strategy of defiance. In direct retalia- 
tion to the federal court injunction it let the State Governor 
Barnett intervene assuming the powers of the University bodies 
and officers including the Chancellor and the Registrar in 
respect of the disposal of the Meredith’s admission application. 
The Governor rejected the application while Meredith was 
present, having been escorted to the University by a number of 
Federal Marshalls. The basis of the Governor’s action was, as 
he put it, his prerogative ‘to interpose the State sovereignty’ 
ae between the people of the State and any body politic seeking 
to usurp’ the powers not specifically delegated to the Federal 
Government and reserved by the State and its people. supra pp. 


1. Meredith v, Fair, 305 F. 2d. 343. 
2. Meredith v. Eari, 306F 2nd. 374; see also 371US 828. 


3. Meredith v. Fair, 305 F 2nd. 343 (361) 
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74-75). Formally, he announced assertion of this State right 
prerogative and assumption oi the so called sovereign powers on 
a State wide television address, He announced with all the 
strength of his office that the operation of educational system fell 
within the scope of the reserved power of the State, and there- 
fore, he had full control of it. He directed the officers of the 
State to discharge their duties accordingly.! Following it a 
State Court issued an injunction prohibiting the University 
authorities from acting contrary to the Governor’s order in the 
Meredith's case. With this the situation developed dangerously. 
An im passe had reached. The Governor’s action and the State 
court injunction clashed head on with the mandate of the 
federal courts and the Brown decree. The State, so to say, had 
declared an undeclared war on the federal judiciary; and unless 
situation was redeemed by the President of the United States the 
State would place itself in a position from which it could defy the 
federal courts and the Supreme Court’s binding judicial process 
and the Constitution. 

Meanwhile for his tenacity and audacity Meredith was impli- 
cated in a criminal case on a charge under an ex post facto State 
law. The Fifth Circuit Court of Appeals reacted sharply to the 
increasingly embarrassing Governor Barnett’s Proclamation, 
dated, September 13,1962. It brushed aside all obstructionist 
techniques and _ strategy of implication of Meredith in 
a false case so as to remove him from the stage; and issued an 
order in the nature of mandamus commanding every body con- 
cerned to desist from interfering in any way whatever with the 
enrollment and admission of Meredith in the University. It 
enjoined them from compliance with the State court injunction 
order as well. This it ordered on September 20, 1962. Five 
days after Meredith accompanied by officials of the Federal 
Department of Justice of the United States Government arrived 
in the campus, but the State officers on duty denied him enter- 
ance into the University building. It was made known that the 
Governor had taken this step in order to avert an imminent 
breach of peace in and around the University. The officers of 
the Federal Government escorted Meredith a number of times, 


1. Governor’s Barnett’s Proclamation, dated September, 13, 1962. 
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but each time were sent back by the regular State highway 
patrol men, county sheriffs and other officers on duty on orders 
of the Governor. For this affront to the Federal Circuit Court 
and contempt, the Court ordered the Governor on Sept. 26, 1962, 
to -‘show cause...why he should not be held in civil contempt”. 
The Court found the Governor guilty of such contempt; and 
ordered him “‘to purge himself by 11 A. M. October 2, 1962, or 
face an arrest and a fine of $10,000 a day for each day there- 
after that such contempt continued.” Inspite of this conviction 
for contempt the Governor did not change his position; and 
instead boasted to say that he would rather go to jail than permit 
enforcement of any order of any court requiring enrollment of a 
Negro at the University. 

After a reenforced force of Federal Marshalls stormed in the 
University and escorted Meredith in, on the Sundry, September, 
30,1962, inthe afternoon mob violence was let loose in areas 
around the University. The State authorities failed to control the 
situation; and then the President Kennedy directed the Secretary 
of Defence to send federal troops to take stock of the situation; 
and ‘to remove all obstructions to justice in the State’. The riots 
were quelled. On October 1,1962, Meredith was admitted asa 
junior student in the University College of Liberal Arts on _ his 
‘continuing’ application. He took courses in English language, 
mathematics, political] science, history and French. He lived in 
a campus dormitory. The Federal Marshalls attended him all 
along. The residence hall wherein he stayed was guarded by 
the millitary police which kept up the patrol of the campus. 

What took place in the Southernly 17 States in general, and 
the States of Alabama, Arkansas and Mississippi, in particular, 
was nothing short of an open confrontation between the States 
and the federal courts—the district courts and the circuit courts 
of appeal, and in a way, also the Supreme Court. The unfoun- 
ded theories of State sovereignty, the doctrine of interposition 
and nullification, and the unholy collusion of the State adminis- 
tration and the State judiciary created an unprecedented situa- 
tion in which law and judicial process were the first casualties. 
The authority of the Supreme Court was openly challenged; and 
the law declared by it was crudely violated in the broad day 
light by the constituted and elected, and so called, popular demo- 
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cratic authorities. The resistance to the Brown decree was not 
only wide spread, but also systematically organised, and led by 
the elected Governors of the States. Had these acts of definance 
disobedience and utter disregard of the law been allowed to go 
undefeated and the actions of Barnett, Faubus and Wallace been 
allowed to assume their logical ends the dismemberment of the 
Federal Union would have been a plain actuality. The judicial 
authority of the Supreme Court in constitutional matters would 
have been irrepairably damaged and undermined. Marshall’s 
assertion that the Constitution was “the fundamental and 
paramount law of the nation,! and Taney’s admonition that 
every executive officer, legislator and judicial officer of every 
State was committed “‘to support this Constitution’’? would have 
been without meaning. The Constitution would in that event 
have become a nonres. It would not have needed a prophet to 
say that the edifice of the Federation under the Constitution was 
but a house of cards which fell under its own weight and pulls. 
The history of twenty decades in the country would have been 
betrayed. This would not happen, firstly, because, the Supreme 
Court spoke firmly and emphatically; and, secondly, because, the 
President Eisenhower and the President Kennedy did not hesitate 
to intervene. ; 
The judgment in the Cooper V. Aaron (supra pp. 98-101) is 
undoubtedly one of the most significant pronouncements of the 
Warren Court, next only to the Brown. The Chief Justice 
Warren walked in footsteps of Marshall, Taney and Hughes. 
The unanimity of his Court and its firm Opinion restored the 
authority of the Constitution and the laws of the United States 
and the judicial process of the federal district and circuit courts. 
The Fifth Circuit Court of Appeals in Meredith v. Fair (supra p. 
101 et al) too is an important decision in so far as it lent teeth to the 
judicial process. Its uncompromising judicial attitude and issue 
of firm order of injunction; and later naming the Governor 
Barnett guilty of contempt were just adequate answers to the 
defiant and contemptuou; acts of the State authorities. The 
timely intervention of the President and quelling of mob viole- 
1. Marbnry v. Madison, 1 (Cranch 137 (177) 


2. Ableman v. Booth, 21 How. 506, (524). 
3. Wisconsin v. Illionis, 281 US179 (197). 
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nce were imperative necessities, if the law and authority of the 
Federal Government were to be restored. 


4.3 Developments over the years : 
4.31 Lack of community support 


Despite the desegregation enforcement through the judicial 
process invoked by the NAACP supported and sponsored class 
suits segregation remained unabated. Due to the lack of 
community support, the persistent State level governmental 
resistance and undiminished apathy of the Federal Administra- 
tion desegregation did not go beyond tokenism retarded by 
gradualism in the Southern States. The school authorities 
directly responsible to implement the federal court orders did 
precious little as was legally necessary to escape being charged for 
civil contempt. The retarding social trends and compulsive econo- 
mic forces operated to bring desegregation toa halt. The policy 
of gradualism provided a safe exist to the affluent urban whites 
to flee to the all white suburbs. Those of the whites who did not 
move out stopped from offering an angry opposition; but did 
not show any willing acquiescence in the change. They merely 
reluctantly accommodated, and adjusted themselves to show 
tokenism. Segregation ceased to be de jure, yielding place to 
segregation in real facts of life. The factors responsible for 
de facto segregation were the changed pattern of urban popula- 
tion, segregated housing, separate Negro localities including 
ghettoes and tardy job situation. The segregated housing gave it 
an involuntary basis under the system of neighbourhood schools, 
and occasionally, designedly and colorably effected rezoning 
of the school districts. There were schools with no Negro 
students, and schools with all Negro children. The neighbour- 
hood schools became generally all, or at any rate, mostly black 
complexioned. For instance, the Little Rock School around 
which a great drama was staged in 1957 came under the court 
desegregation order; and thus de jure becamea desegregated institu- 
tion. However, because, the changed pattern of population it was 
in no time de facto a segregated schoo] in a black majority district. 
De facto segregation already existed throughout the rest of the 
country. Therefore, the situation remained nearly unchanged 
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all over the land. It was as bad as the theoretically outlawed 
de jure segregation in certain small areas ofthe South. The open 
enrolment policy as the basis for de facto segregation prevalent in 
the North was no different in its effects and practice as the 
“freedom of choice’ policy practised in the South. Worse still the 
latter was declared void for its practical effects, but the former 
still had the appearance of not being illegal. 

The state of the affairs became subject of a good number of 
studies and surveys both official and non-official. A good deal 
of data on the progress of desegregation was made available. 
(We consider itis easily available; and so its reproduction in 
these pages is not warranted) In its study “‘Racial Isolation in the 
Public Schoois'’ the United States Commission of Civil Rights 
stated that in the major central] cities the enrolment of the Negroes 
in the elementary and secondary institutions, respectively, was 
75% and 90%. Of the white children 40% went to the all white 
private schools; and of the remaining about 83% went to the 
schools with above 90% white enrcJment. The Commission 
came to the conclusion thatin fact the degree of segregation 
rose during 1950-65. In the Southern States eight years after 
the Brown decision, desegregation hardly touched 8% mark of the 
total Negro students of those States. ‘‘At this pace” said Martin 
Luther King Jr. “it will take 92 years to integrate the public 
schools of the South.’ In the case of higher college education 
situation was no better. According to a survey carried on by 
the Law Students Civil Rights Research Council in respect of 
twelve law schools showed that desegregation was in order of 
20%. The State wise break up was given as follows : 


States Total enrolment Negro students 
Alabama 776 8 | 
Arkansas 400 13 
Florida 2514 a4 
Georgia 1125 6 
Kentukey 855 9] 
Louisiana 1603 14 
Mississippi 402 95 

North Carolina 1247 15 

South Carolina 644 4 
Tennessee 976 18 
Virginia 1538 30 


West Virginia 256 3 
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According to the above figures the ratio was highest in Mis- 
sissippi; and lowest in South Carolina. The effects of the Mere- 
dith’s case in the former State seemed to be a lot better than in 
other southern States in the sphere of college education. Accor- 
ding to the same survey there were two predominently Negro 
law schools;: one inthe North Carolina at Durham with 130 
students; and second, in the Southern University in Baton Rouge 
in the State of Louisiana with 56 black students on rolls. These 
two black law schools turned out most of the Negro law gradu- 
ates in that part of the country. 

Segregated education was inferior. It ill-affected both whites 
as well as the blacks. Nay, it affected a lot more blacks, because, 
they desired desegregation; but it looked still dreamlike and dis- 
tant. The black children did not get exposed to the wider stu- 
dent community comprising of children of all sections of the 
population. Because of the hangover of the history and poor 
economic conditions prevailing in the Negro community, they 
did not develop to a fuller growth of physical, mental and inte- 
lectual levels in the absence of desegregation. They did not, 
comparatively speaking, do well in their studies; and on the basis 
of a couple of surveys it seemed that the number of failures and 
dropouts among them was high. Those who left the school were 
less able to take to any useful work in the highly competitive 
society. They felt the touch of racial discrimination most acute- 
ly, and in desperation would turn irresponsible and anti social. 
The National Advisory Commission on Civil Disorders found that 
the typical riot participant in the mid sixties riots was a high 
school Negro dropout. 


4.32 Federal efforts: Civil Rights Commission 


The intervention by the President of the United States in 
certain instances on behalf of the federal courts and a belated 
negative response to the constitutional obligations of the United 
States in the matter of enforcement of civil rights throughout the 
territories of the Federation failed to redeem the situation. 
The formulation of a positive policy in this respect was long over 
due. The President Truman appointed a committee on civil 
rights which submitted a report in 1947. The report stated that the 
federal apathy in any initiative for civil rights enforcement failed 
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the Nation’s conscience, and denied the rightful demands of the 
victims of discrimination. It added that segregation was economi- 
cally wasteful; and recommended that laws should be adopted at 
the State level which should guarantee equal access to places of 
public resort and accommodation. Presidents Truman and 
Eisenhowever sent messages to the Congress on the subject; but 
substantial steps were initiated only with the enactment of the 
Civil Rights Act, 1957; and more constructively, with the passing 
of the Civil Rights Act, 1964. [znfra.| 

Civil Rights Commission.—One of the important steps of the 
fifties was the establishment of the United States Civil Rights 
Commission. First established in terms of the Civil Rights Act, 
1957, it was made a part of the Executive Branch of the Federal 
Government. It was intended to function asa temporary body; 
but continued to function by virtue of legislative extensions upto 
January 31, 1973. The Senate Report No. 704 of the 90th Cong- 
ress stressed its need as a federal civil rights enforcement agency. 

The CRC consisted of six members, selected and appointed 

by the President with senatorial approval. The members repre- 
sented main shades of political opinion and not less than two of 
them were from each of the two major political parties—the 
Republicans and the Democrats. One of the members was named 
the Chairman, and one other the Vice-Chairman of the Commis- 
sion. The latter was intended to discharge the functions of the 
Chairman in his absence, or in the event of his unavailability. A 
member was paid $75 [previously $50] per diem for his services 
to the CRC in addition to an allowance for expenses necessitated 
by his duties to it. The Chairman happened to be Rev. Theodore 
M. Heshburg. 
The functional duties of the CRC included the following :— 
(i) Investigation of written and verified allegations of 
violations of civil rights, in particular, the Negro voting 
rights under the Civil Rights Act, 1957-1964. 

(ii) Study and collection of information data and other 
material connected with development of civil rights 
enforcement and movement. 

(iii) Serving as a national house for the information in res- 
pect of civil rights developments. 
(iv) Investigations into alleged patteins, practices, and usages 
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of segregation and discrimination in respect of exercise 
of the Negro voting rights and election frauds against 
the Negroes in the course of federal and State 
elections, 

(v) Appraisal of the laws and policy of the Federal Govern- 
ment in respect of the enforcement of the civil rights by 
the Negroes in general, and the Fourteenth Amendment 
guarantees of equal protection of the laws, in particular. 
This head was broad enough to embrace the 
right against racial segregation in schools under the 
Brown decision. 


To enable the CRC perform its functions and duties it was 
given wide investigatory powers under the Civil Rights Act, 
1957-64, It could hold hearings at such place or places as it 
might determine and notify. It examined witnesses, received 
evidence and heard arguments. The witnesses were notified 
individually, and were served with copies of the rules and 
procedure of the hearing; and were required to appear and 
produce written and documentary evidence or other material. 
They were accorded the right to be accompanied with, and 
advised by counsels of their choice. The hearings were held in 
public; but ifit so decided it could hold them in camera. The 
proceedings began by an announcement by the Chairman of the 
subject matter of the hearing. It had power to regulate the 
hearing proceedings; and could determine the relevancy, 
admissibility and pertinency of the evidence; and could require 
a witness to submit a -written statement for inclusion in the 
record. It caused an accurate transcript of the witnesses’s 
evidence and testimony to be made. The witnesses could 
procure copies of the same, their counsels might examine the 
record, raise objections and submit oral arguments. The 
Commission could punish a witness for its contempt. The Chair- 
man would call him or his counsel to order; and could expel 
them for a breach of decorum. He could charge the counsel 
for unprofessional conduct and ethics. On request the Commis- 
sion could sub-poena additional witnesses. When necessary it 
could hold executive session for protection of a witness from being 
defamed, degraded or discriminated by reason of his testimony 
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before it. The public could be excluded from such session, and 
the proceedings held in camera. The members of the public could 
get the transcripts of open session proceedings on payment. A 
witness was paid an allowance for attending the hearing and 
travelling to, and from the place of hearing. 

The CRC was a bipartisan statutory body intended to 
function as a fact finding and investigatory agency of the Federal 
Government. It made studies, and submited reports in respect 
of the progress of the civil rights program, civil rights enforce- 
ment drive, collected data and assessed the trends and effects of 
the policies of the Federal Government in this important 
national commitment area. It submitted reports, and made 
recommendations to the President in respect of improvements in 
the existing executive measures and legislation on the subject. 
These reports served as a basis for stimulation of public debate 
and governmental action for enforcement of civil rights through 
executive and legislative processes. Since 1959 it had madea 
number of such reports.! The reports which it submitted prior 
to 1964 provided certain much needed guidelines for the civil 
rights legislation in that year. For instance, its recommendation 
for formulation of a federally assisted program in the area was 
incorporated in the Civil Right Act, 1964. Its latter report ‘‘The 
Federal Civil Rights Enforcement Effort’? made available in 
October, 1970, identified the present status of civil rights enforce- 
ment activities of the federal departments and agencies. The 


important points made out in the Report included the 
following :— 


1. A-select list of its reports is as follows: 
i. The Federal Civil Rights Enforcement Effort (October, 1270) 
ii. Racial Isolation in the Public Schools (1967) 
iii, Survey of School Desegreation in the Southern and Border States (1966) 
iv. Equal Employment Opportunity under Federal Law (1966) 
v: Children in Need (1966) 
vi. Equal Opportunity in Hospitals and Health Facilities (1966) 
vii. Law Enforcement (1965) 
viii. The Voting Rights Act, (1965) 
ix. Title VI—One Year After (1965) 
x. Title VI of the Civil Rights Act (1965) 
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i. Various laws, executive, orders and judicial decisions of 
the federal courts provided for protection against 
discrimination in virtually every aspect of community 
life. | 

ii. , However, in actual enforcement of the civil rights the 
gap between what was promised and what was deliver- 
ed remained wide. 

i. The law enforcement measures were ineffective in 
breaking institutional patterns of race discrimination. 

iv. The administration had not in actual practice given an 
appropriately high priority to the civil rights objectives. 

v. The enforcement efforts of the federal agencies were 
more often than not passive, and the sanction against 
non-compliance were seldom applied. 

vi. There was no agency to agency coordination in the 
enforcement efforts. 

vii. The objective of equal opportunity was still far from 
being achieved. 


After noting these points the CRC came to the conclusion that 
legal mandate ot itself could not bring about an open scciety. It 
recommended that the President should have a sub-committee in 
his Domestic Affairs Council to provide systematic direction and 
coordination of civil rights, policies and priorities. It also recom- 
mended that a Division in the OMB [Office of Management and 
Budget] should be established which might strive to carry out 
the civil rights enforcement program. 

The CRC performed a unique function. It was an important 
part of the federal civil rights enforcement machinery. Though 
it did not make any operative orders and did not issue directions in 
individual cases of civil rights enforcement, its role as an agency 
entrusted with the task of identifying the problems and issues 
arising out of the federal commitment for civil rights enforce- 
ment could not be exaggerated. : 

Of the Federal officials the most significant part in the civil 
rights enforcement program was played by the Attorney- 
General and the Solicitor-General of the United States. The 
Attorney-General was associated with the formulation and 
evolution of the policy of federal commitment for civil rights 
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enforcement. He had, or on his be half the Solicitor-Genera] had 
appeared on behalf of the United States as amicus curtoe on the 
request of the Supreme Court in many an important cases con- 
cerned with civil rights matters. The Supreme Court had com- 
mented favourably his contribution as a friend of the Court ona 
number of occasions. The efforts of Herbert Brownell; and later 
Robert Kennedy in their individual and official capacities 
proved to be very effective. The Title IV of the Civil Rights Act 
of 1964 made the position of the Attorney-General very effec- 
tive. He was in effect made some sort of an ombudsman for 
civil rights enforcement purposes. The statute conferred upon 
him certain grievance-redressal functions. A person or a number 
of persons could make written and signed complaint to him and 
bring to his notice cases of civil rights non-enforcement in gene- 
ral, and in the area of school education, in particular. If the 
Attorney-General found, after looking into a complaint, that it was 
‘meritorious’ and not unsubstantial or frivolous he could take the 
matter up with the appropriate authority and ask them to “adjust 
the conditions”’ within a reasonable time. Incase the authority 
paid no heed to him he might himself institute a suit in the ap- 
propriate federal court against the concerned authority, if he 
thought that the complainant could not do it himself for reasons of 
poverty, personal safety or fear of loss of employment. The court 
had the “existing power of the court to ensure compliance with 
the constitutional] standards’. This jurisdictional clause reco- 
gnised all the powers of the court which it had in terms of 
the Brown decree; but it did not have, however, power to 
require restoration of racial balance by busing, that is, by order- 
ing transportation of children of one race from one school to 
another, or from one school district to another school district. 

The other Title 1V Officer—the United States Commissioner 
of Education was empowered to help the school authorities through- 
out the country in their efforts and plans for desegregation. He 
might make available the necessary advice, technical and training 
facilities for personnel and financial assistance out of the funds 
placed at his disposal. He dispersed Title 1V grants. He could 
determine adequacy of desegregation plans of the school for 
purposes of federal financial grants, and federal financial assis- 
tance under the Federal Assisted Programs. 


CHAPTER 5 


THE PROTEST : NON VIOLENCE AND 
CIVIL DISOBEDIENCE 


The Brown decision had wide-spread chain reactions. 


Though delivered in the context of the school segregation, the. 


law declared by the Supreme Court on analogy out-lawed racial 
Segregation and its practice in public, in public services and at 
public places generally. On the basis of the ratio decidenda of the 
case the state action segregation and racial discrimination 
against the Negro and colored people in places of public 
accommodation, public employment and services, transportation, 
housing, voting, elections and representation in the State 
Legislatures and the Congress became constitutionally forbidden. 
The States were clearly bound with the changed law; and could 
no longer directly or indirectly practise or support racial segre- 
gation in the wide spheres of the State activities by and through 
administrative action and public moneys. 

Nevertheless, the change in the law did not bring a change in 
the age old patterns of governmental processes and procedures, 


and most lamentably in the State judicial administration. The: 


age old abuses customs, practices, administrative and official 
attitudes did not change in the great majority of the Stater, 
The ugly misbelief in the virtues of segregation and built in 
societal resistance to desegregation at public places—the lunch 
counters, public libraries, bus terminals, railway stations, air- 
ports, public parks and other like places could not be abolished. 
The gap between the law and the inelegant social and political 


—— — 
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discrimination still seemed too much to be ignored. The Negro 
was still segregated in the city parks, public beaches, bath 
houses, swimming pools, golf courses and other public recrea- © 
tional facilities, hotels, motels and other establishments and 
premises open to the public. A large number of whites still 
considered it as something nothing bad and immoral, as to them 
it was in accord with the long existing socio-economic and _politi- 
cal behavioral patterns. 

The Negro felt that this state of affairs was unconstitutional, 
illegal, immoral and an affront to him, his family, his 
community and his race. The whole environment should have 
changed, because, at long last the law had decreed a general 
transformation. The Supreme Court in a series of per curium 
decisions and the federal courts, and also, certain State courts 
had declared the State statutes, municipal ordinances, administra- 
tive practices, usages and customs void and unenforceable to 
the extent they were inconsistent with the Brown law. Therefore, 
he expected a changed social order and a new public life—free 
and equal for all, including him. He felt it more, because, he 
impatiently desired to be accepted as equal. He wanted that he 
should not only be equal legally, but should be taken as equal 
to the white. On the other hand, the white thought that the 
change had come much too soon. An average white man in the 
South stood shocked, enraged and stultified. It was all opposed 
to the existing social patterns. Howsoever ugly it might look 
to the black, tothe white it was still not inconsistent with the 
known patterns of social, economic and political behaviour. He 
_was simply not prepared to give up old habits, prejudices—real 
or imaginary and socio-economic advantages as they were still 
old abuses which he was reluctant to liquidate all at once. Fear 
of the change numbed him. 

Thus a situation developed full of contradictions in law and 
social attitudes, behavioral patterns and public morality. The 
narrow racial walls which divided and separated the blacks from 
the whites were not yet razed to the ground, and the broken 
world of racial strifes and prejudices had not yet given place to 
a new world of racial harmony, conciliation and accommodation. 
The Negro protested against this existing state of affair. His 
hopes were shattered by the unchanaged attitude of the white 
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conformist and unrelenting orthodox racist. 
The immediate provocation for the Negro protest was pro- 
vided on December 1, 1955 in a bus carrying passengers both 


whites and blacks in down town Montgomery in the State of 


Alabama. The bus stopped at one Of the city stops in the normal 
usual way. Certain passengers alighted and certain others boarded 
it. The driver-conductor asked four black passengers who were 
sitting already to let the white passengers sit instead. Three of 
the four black passengers obliged; but the fourth, a woman, Mrs. 
Rosa Park by name would not. She protested against discrimi- 
nation on the ground of her color. As would happen 
with many of her Negro race under similar circumstances, she was 
taken off the bus. The police appeared on the scene, and she was 
taken to the police station. She was charged for the offence of vio- 
lation of the local segregation law, and put up for trial. The inci- 
dent caused disaffection among the local Negro community. On 
the day of Mrs. Rosa’s trial the whole of the Negroes of the city 
boycotted the bus service. The protest continued for full one 
year. The fire of protest spread as a jungle fire to other cities and 
to other States. A bus boycott took place in Tallahasses in the 
State of Florida. The protest movement gathered momentum 
as the community threw up a leader in no other than the Reve- 
rend Dr. Martin Luther King Jr. The bus boycott continued, 
although many persons including the leader were mobbed and 
subjected to violence. King led the movement non-violently. 


Mrs, Parks was convicted; and moved up by appropriate 


proceedings to the Supreme Court. The Court set the State 
court judgment at naught; and declared the local segregation 
law unconstitutional for denial of racial equality in contraven- 
tion of the equal protection of the laws clause of the Fourteenth 
Amendment The Code of Alabama and the Code of the City of 
Montgomery provisions requiring the bus operators to ‘provide 
equa! but separate accommodations for white and Negroes on 
Beil ted buses, by requiring the employees in charge thereof 
to assign passengers on the vehicles under their charge in such 
manner as to separate the whites from the Negroes, where there 
are both white and Negroes on the same car’ were impugned as 
unconstitutional in a representative suit filed in the federal 
district court M.D. Alabama, N.D. : | 


a 
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The Browder’s case’...The four plaintiff Negroes each of whom 
had been required by a bus driver or a_ police officer to comply 
with the segregation law had refused to comply with the direc- 
tion; and had joined the bus boycott. The defendants admitted 
that they ‘seek to enforce’ the segregation law. The plaintiffs 
contended that the ‘separate but equal’ basis of the impugned 
law in the sphere of intra State transportation was no more valid. 
It had already been repudiated in the area of school education : 
the Brown decision (supra pp. 55 63) and in respect of recreational 
centres: Dawson v. City Council of Baltimore, 220 F. 2d. 386. The 
Plessy case (supra pp33-40) overruled expressis verbis could no longer 
be relied upon. The district court held that the impugned law 
was unconstitutional in view of the law declared by the Supreme 
Court. Rives J., the circuit judge presiding over the three judges’ 
court ruled that ‘a judicial decision, which is simply an evidence of 
law and not the law itself, may be so impaired by later decisions 
so as no longer to furnish any reliable evidence..................4.. we 
cannot in good conscience perform our duty as judges by blindly 
following the precedent of Plessy v. Furguson when our study 
leaves us in complete agreement with the......... OPUMON,..5.. 60.60: 
that separate but equal doctrine can no longer be safely followed 
as a correct statement of the law’’. 

The per curium affirmation of the district court judgement by 
the Supreme Court gave a burial to the Plessy rule in the area in 
which it was developed. 

The success of the Montgomery bus boycott and its non 
violent conduct inspired the Negroes and the liberal whites and 
caught their imagination. Individually and collectively they un- 
dertook to overlook the segregated order of facilities and insisted 
upon desegregated public transport services both intra State and 
inter State. One such enthusiast was Boynton, a Negro law 
student of Howard University in Washington D.C. He travel- 
led in a Trailways bus inter-State from Washington D.C. to 
Montgomery in Alabama, the city where the bus boycott had 
been staged. £n route his bus stopped at Richmond “Trailways 
Bus Terminal”’ in the State of Virginia. In the terminal restau- 
rant he “was instructed” to go to the section reserved 
for the colored men. He refused to take note of the segregated 


1. Bowder v. Gayle et al, 142 F. Suppl. 707 
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facilities, and sat in the section said to be meant exclusively for 
the whites. When asked to move away, he protested, ordered a 
sandwitch and tea; and waited. Instead of being served, he was 
put under arrest; and after conviction for breach of the State 
law was fined $10. After the State Supreme Court routinely 
dismissed his appeal against the conviction, he moved the 
Supreme Court by a petition for certiorari against the State court. 
‘The Court granted the writ It held that the petitioner was in 
inter-State transit, and in inter-State transportation no segrega- 
tion was permissible. The racial discrimination, for instance, in 
a railroad car was already declared forbidden!. It could not be 
otherwise in case of bus travel. The defendants’ contention was 
that segregation was not an act of the State or the bus company. 
It was practised by the owner of the terminal restaurant. To 
this the Court said that at an inter State bus terminal the inter- 
State travel was not interrupted- The lessee-owner of. the 
restaurant operating within the premises of the terminal and 
serving the inter-State passengers could not do what federal law 
forbade to be done in the course of inter-State travel. The racial 
discrimination and segregation on the ground of color in the 
termina] restaurant ‘‘owned or operated or controlled’’ by the 
inter-State carriers was illegal under the Inter-State Commerce 
Act. The fact that the carriers did not own the restaurant, and 
the restaurant owner stood merely in a contractual relationship 
with them would not free the carriers of their statutory ohligaliqn 
to provide non discriminatory services in transit?. 

After the Boynton decision bus terminal discrimination be- 
-came illegal. Nevertheless, it existed in public services and 
public accommodation causing an insult to an injury to the 
blacks. Therefore, the Negroes decided to protest against this 


henious practice. Organisationally, the initiative was taken by 


1. Mitchell v. U.S., 313 US 80; Henderson v. U.S., 339 US 816 

2. Boynton, v. Virginia, 364 US 454 

3. The CORE was a New York based civil rights organisation founded by 
the blacks and the whites pacivists in 1942. Led by James Farmer, it 
advocated non-violent direct action of opposition to racial discrimination 
practices in places of public accommodation and facilities, job and employ- 
ment, and travel and transporation. In 1947 it organised what was descri- 
bed as the Journey of Reconciliation. —The movement was aimed against 
inter-States bus and train companies still practising discrimination. The 
most spectacular movement led by it was the Freedom Rides movement 
of 1961. Itschairman Mr. Oldham, a | Whats ao the Freedom Riders 
in Mississippi. 
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the Congress of Racial Equality-the CORE%. On its call a 
group of thirteen young men: six whites and seven blacks started 
on what was popularly termed the freedom ride. In washington 
they boarded a Greyhound bus, and started off for Atlanta on 
May 4, 1961. Their declared objective was to defy segregation in 
the buses, bus terminals, terminal waiting rooms, restaurants and 
other transit facilities during the course of their inter-State travel. 
The segregation was illegal, therefore, they said it should not be 
practised any more any where. The provocation and necessity 
for the freedom ride arose, because, in the Southern States the 
segregation was still openly practised. The freedom riders 
declared their adherence to non-violence in defying segregation 
which it was pretty obvious would not be illegal under laws of 
several States, and which the segregationists might not like it. 
Nothing untoward happened in the first leg of their journey, 
until they arrived at Anniston in Alabama. ‘There they were 
met with hostile murderous violent mobs. One of the buses they 
were riding was attacked and destroyed; and few of the riders 
were badly beaten and were grievously injured. When they 
reached Birmingham they had a worsereception. The riotous 
mob attacked them, although they were, and remained non 
violent; and did nothing to deserve the beating. On May 24 
they arrived in Jackson in the State of Mississippi. The bus 
stopped at the terminal, and they went into it. They were jeered 
by the hostile crowd; and as they entered into the segregated 
waiting rooms they were arrested. On excessive bails they were 
released, but prosecuted and punished on conviction for the 
offence of causing tension among the citizens of the city. Each of 
the accused was fined 200; and was concurrently sentenced to 
four months imprisonment. 

Such incidents occurred at a number of places. The police 
repression of the freedom riders in Alabama, and their indiscri- 
minate arrests and imprisonment in Mississippi supposedly for 
breaking the black laws were reprehensible. The objective of the 
freedom riders throughout was to test the segregation laws of 
the Southern States which had already been rendered unconsti- 
tutional to the extent they sanctioned racial segregation. All 
through, and at all places the freedom riders remained astoni- 
shingly peaceful and bravely non violent. Their adherence to 


120 SEGREGATION AND UNTOUCHABILITY 


non-violence in the face of riotous mobs and police brutality was 
really praise-worthy. The leaders of the movement stressed 
the non violability of the non violent discipline on the part of 
those who volunteered to join the freedom rides. The riders 
observed the discipline, although there were grave and sudden 
provocations, and not infrequently, they were met with murder- 
ous crowds, and were subjected to the police barbarities and re- 
pression. The worst part of the police action consisted in their 
inaction, while the hostile mobs would take the law in their hands. 
They would stand and watch and would move in after the 
whites had spent their fury. The riders were then alleged to 
have committed breaches of law and order, and charged for vio= 
lating public peace. The State courts in all instances customari- 
ly would find the riders guilty on the uncorroborated police 
testimony : But the Supreme Court stepped in to set the convic- 
tions under unconstitutional State laws aside : 


(i) The Taylor’s case1—The six petitioners were Negroes. 
They drove to the Trailways bus depot in Shreveport, 
Louisiana. Two of them remained sitting in the car, 
while four others went into the bus station perceptibly 
to take a bus to Jackson, Mississippi. They disregarded 
the segregated waiting room arrangement; and went into 
the room exclusively meant for the whites. The police 
chief of Shreveport approached them, asked them to 
go away tothe colored waiting room, and on their re- 
fusal ordered them tomove on. The freedom riders 
informed him that they were inter-State passengers. 
Nonetheless, they were warned that they would be ar- 
rested; but this would not move them, and, instead they 
offered themselves for arrest. The police chief arrested 
them along with their friends outside the station in the 
car. They were accused of acting ina manner which 
could have disturbed public peace. It was stated that 
although they themselves were ‘orderly and polite’, but 
their presence in the white waiting room induced cer- 
tain onlookers climb ‘onto seats’, and this could give rise 
to a breach of peace. The trial court found them guilty 


1. Taylor et al v. Louisiana, 370 US 154. 
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(ii) 


of having violated the State breach-of-the-peace law. 
The Supreme Court reversed the judgment; and held 
that violation of the custom which segregated people 
in the waiting rooms according their race and color was 
not consistent with the law of inter-State transporta- 
tion. Therefore, its breach could not sustain the alleged 
charge of commission of a breach of peace when there 
was no evidence that they committed violence. They 
could not be held responsible, if others who saw them 
in the white waiting room got excited, and even, provo- 
cated them to violence. | 

The Pierson’s case.\—The petitioners were freedom riders 
in a group of 94, which included both whites and 
blacks. They were on a ‘prayer pilgrimage’ for promo- 
tion of racial integration. They went to the bus 
terminal in Jackson, Mississippi; and attempted to use 
the bus stand facilities in disregard to the segregation 
practised within the terminal. For this they were arres- 
ted, allegedly, for violation of a State law forbidding a 
breach of peace. It was alleged that they congregated 
at a public place in a manner likely to cause provocas 
tion to certain persons; and when ordered to move away 
did not do so in defiance of the police. The city court 
expectedly convicted them; but they were found not 
guilty by the county court. After having been vindica- 
ted, they sued the police officer concerned and others 
responsible for their false imprisonment and malicious 
prosecution, claiming damages. The federal district 
court for the Southern district of the State dismissed the 
suit; but the Fifth Circuit Court of Appeal reversed, and 
remanded the case for a retrial. The district court 
held that the defendants were not liable, because, the 
plaintiffs were arrested after they had voluntarily gone 
to the bus station; and thus could have anticipated the 
consequence of their action in view of the known 
custom of the place. They should be deemed to have 
consented to the arrets; and, therefore, the defence of 
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volentt non fit injuria was available. The Fifth Circuit 
Court of Appeals held that the action for damages was 
not maintainable, because, the police officers were 
entitled to the defence of good faith and probable 
cause; and they could not be taken to know that what 
they did was wrongful and illegal, or what they were 
enforcing was an invalid law. On an appeal the Supreme 
Court held, Douglas J. dissenting, that the action would 
lie. The Court in its Opinion noted that the police officers 
did not in good faith believe that the arrests were legal. 
They effected the arrests for enforcement of segregation 
custom which had already been made in-operative as 
devoid of any Jegal sanction; and for preventing the 
petitioners from exercising their constitutional right 
to desegregated waiting room facility. 


These and other like cases brought out certain legal aspects 
of the freedom of rides movement. Individually or in concert 
the riders did not violate any law or custom which had any 
force of law. The State law requiring segregation in inter 
State-travel was a nonres, and therefore, its breach was not 
legally a breach of a law. The riders could violate it with 
impunity, and disregard the segregated arrangements in the 
bus terminals. Their conduct was not illegal so long as they 
themselves committed no breach of public peace. They could 
not be held responsible, if the on-lookers and others became 
excited, resented or unlawfully committed violence. The 
question of their constitutional right to get the police protection 
against those committing violence was considered by the federal 
district court in a suit filed by the Attorney-General of the 
United States in the Ku Klux Klan case’ ‘The court found that on 
May 14, and May 20 the riders were subjected to violence by 
the members Of the Ku Klux Klan, an organisation operating 
from Georgia. These conspired, and ‘by force, threats and 
violence intimidated’ the riders, respectively, in Birmingham 
and Montgomery; and the property of the carriers was damaged. 
In Montgomery the police had advance knowledge and notice 


1. U.S.v. Ku Klux Klan et al, 194 F. Suppl. 897. 
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that when the riders would come there they would be treated 
violently. Nevertheless, they took no precaution; and when the 
violence broke out stayed away. The court held that this 
inaction of the police was wholly unwarranted. It enjoined 
them from ‘foiling or refusing to provide protection for all 
persons travelling in inter-State commerce in and through......... 
Alabama’. It held that the citizens’ right to receive the police 
protection was paramount; and the failure of the police to give it 
was aclear denial of equal protection of the laws. ‘The inaction of 
the police was a negative action and as such was covered by 
the admonition of the Fourteenth Amendment. The court 
enjoined the Klan members from their unlawful activities. It 
recognised the right of free and unmolested travel of all persons 
including the riders. However, at the same time by an 
injunction it enjoined the CORE and other like organisations 
leading and organising the freedom rides from ‘sponsoring, 
encouraging, assisting and publicising’ the rides, because, it 
ruled that their non bona fide travel caused ‘undue burden’ on inter 
State flow of traffic. Thus the freedom. rides stopped, not 
completely without achieving the purpose of the protest against 
racial discrimination and segregation practices in the course of 
inter-State commerce. 

From the buses and bus terminals the Negro protest spread 
to other public places like the municipal parks, bathing places, 
beaches, public libraries and the like. The Negroes now knew 
that what the law gave them they could claim legally: 


The Wright’s case.'\—The petitioners six Negro young 
neatly dressed boys went to a public park owned and 
kept by their city of Savannah, Georgia. Hitherto 
they had never been there, because, the park was 
‘customarily’ used only by the white children. They 
were non-violent, and by way of precaution chose to 
enter it when it was not being occupied by the white chil- 
dren, and while the school time was not yet over. They 
did not do any mischief, and simply stayed on playing. 
The over vigilant police in such matters approached them, 


1, Wright v, Georgia, 373 US 284 
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and warned them from remaining there as the place was 
not meant for them. They did not heed the advice to 
stop playing and leave the park instead they told the 
police man that they were in a public park, and were not 
doing any mischief. The law enforcement officer ap- 
prehended them, arrested and took them to the nearest 
police station. They were alleged to have assembled ata 
public place ‘for the purpose of disturbing public peace’; 
and were charged to have refused to disperse on being 
asked to do so. At the trial the policeman admitted 
that he proceeded to arrest the boys ‘upon........ .inten- 
tion to enforce racial discrimination’, as the boys’ 
presence in the park would have given rise to racial 
tension in the locality. The State court found them 
guilty of disobedience of the police man’s order to 
disperse, and to have remained at a public place in vio- 
lation of the law requiring segregation at public places. 
They were fined, or in the alternative were to go to six 
months jail. The conviction was affirmed in the State 
Supreme Court which did not consider the constitutional 
question that the petitioners’ conduct was constitutio- 
nally permissible, and that the State law under which 
they were convicted was vague in as much as under ita 
person could be punished both for permissible and non 
permissible conduct. It was opposed to the due process of 
law, and also the equal protection of the laws clause. The 
Supreme Court issued a writ of certiorari to quash the 
order of conviction. It held refusal to consider the con- 
stitutional question was not good. The application of 
the State law to enforce racial discrimination could not 
be allowed. Because it could be so used as it was vague, 


- it was unconstitutional. 


The Adickes’ case!.—One Miss Adickes, a white volun- 
teer teacher at a summer ‘Freedom School’ for the 
Negro children in Hattiesburg, Mississippi, accompanied 
her six black students to the city public library. The 
librarian refused to let her pupils use the library faci- 


Adickes v. Mississippi. 
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lities; and on their persisting to consult and read the 
books called in the police. The police ordered them to 
leave, saying that the library was closed. They left, and 
nothing happened thereafter. 


But, in another case five young children went to a public 
library in Clinton, Louisiana. One of them, Brown by name 
asked for a book: Arna Bentemps’ “The Story of the Negro.”’ 
The lady library assistant checked the card catalogue, and 
finding that the book was notin the library informed him ac- 
cordingly. And, immediately asked the group of boys headed 
by Brown to leave the library as the blacks were not admitted in 
it. The young men did not act on the advice; and remained 
there peacefully without in any way being discourteous or bois- 
terous. Hardly fifteen minutes had passed that the sheriff and 
his deputies who were waiting outside and had earlier seen the 
boys coming in entered and took the boys’ party in custody. 
They were found guilty of ‘“‘not leaving a public place when 
asked to do so by an officer’”’, and were convicted for having com- 
mitted, thereby, a breach of peace. Brown was fined $50, and in 
default 15 days jail. In the Supreme Court appeal the convic- 
tion was set aside. The Court held that the petitioners’ conduct 
was not unlawful. They staged a peaceful and orderly protest 
demonstration, with no intention to provoke a breach of peace. 
They could not be convicted, because, they did not comply with 
an order to leave, as the order was wrongful. The statute could 
be applied only if their conduct was ‘loud boisterous, obstre- 
perous, indecorous or impolite”. 

The obove cases were illustrative of the situations like which 
arose in a spate of cases. In these cases the Negroes went and 
stayed on at, or in public places, buildings and grounds. They did 
this knowingly with a view to protest against the continued 
customs and practices of racial segregation and discrimination 
against them which abridged their constitutional right not to be 
denied equality-equal and free access to places of public accom- 
modation, recreation and facilities. The ratio decidenda of these- 
cases included the following points, namely. 


1. Brown v. Louisiana, 383 US'131, see also Watson v. City te Memphis, 373 US 
526; Johnson v. State 373 US 61. 
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i. The mere presence of certain persons at a public place 
could not be taken exception of, even though, a parti- 
cular set of people did not like that, and showed 
restlessness or rumblings for reasons disapproved by 
law, in particular, for the reason of racial prejudice 
and liking for racial segregation. 

ii. The peaceful protest against racial discrimination was 
not in itself an offence, if the protest was non-violent, 
peaceful, orderly and ‘not boisterous’; and, that, 
there was no intention on the part of the protesters to 
provoke a breach of peace, or to create canditions in 
which a breach of peace might be occasioned. 

lil. Subject to these circumstances, the police could not 
order them to leave the public place, purporting to act 
under an otherwise ordinary law and order statute or 
ordinance so long asthey did not themselves disturb 
peace or provoke discorder. 


The question next was whether the Negroes would have the 
same protection of judicial process in respect of places not 
owned by the public bodies, or maintained by them for the 
reason that they were open for the members of the public 
generally who did business with both the whites and the blacks, 
or were so situated that a reasonable man would presume that 
they were kept up by the public authorities. To an extent places 
of the last of these descriptions included the restaurants and 
other facilities maintained in the bus terminals. In the 
Boynton’s case the resturants in the inter-State bus terminal at 
Richmond was not owned by the public body. Nevertheless, it 
was so run that it became a piece of the whole that was the bus 
terminal. It was not a separate private facility outside the ter- 
minal. Therefore, segregation in it was not permitted (supra pp. 
116-117). The legal ground for bringing in the restaurant under 
the non segregation ground was that it was in the inter-State 
channel, and it served inter-State passengers in transit. The larger 
question whether any facility outside the width of inter-State com- 
merce would be similarly treated was still left over. For instance, 

The Burton’s case....The respondent authority was a 


1. Burton v. Parking Authority, 365 US 715. 
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statutory body established pursuant to a Delaware State law 
in the city of Willmington as a ‘public body corporate and 
politic exercising public powers of the State as an agency 
thereof’ enjoying tax immunity in respect of its income and 
property. It was required by law to construct and main- 
tain a parking facility within the city. After it constructed 
the parking facility, it leased a part of the building to a 
private agency, namely, Eagle Coffee Shoppe Inc. for the 
purpose of running a restaurant, dining room, banquet hall, 
cocktail and bar in consideration of an annual rent, Under 
the terms of the lease the lessees agreed to run the establish- 
ment in accordance with the city ordinance and regulations 
applicable to hotels and restaurants including one dealing 
with segregated services. The authority provided many a 
facility including decorative finishing of the leased portion 
of the building, utilities and toilet etc. out of its own fund. 
The building was a public property and from its mast a 
national flag along with a State flag flew. The petitioner 
appellant, a Negro parked his car in the facility, and then 
walked into the restaurant. He was refused service, and 
was told that it received only white guests. He filed a suit 
against the authority on an allegation of having been 
subjected to segregation by it. In reply the defendant-respo- 
ndent authority denied the allegation, saying that it did 
not practise any segregation itself. It contended that the 
Shoppe was a private agency and acted in its private capa- 
city and in the interest of its business; and its acts could not 
be imputed to it (the defendant). The State courts decided 
for the defendant authority; and held that the Civil Rights 
cases barred the suit. On certiorari the Supreme Court set the 
decision of the State courts ruling aside. Looking into the 
circumstances and the acts of the case and the contractual 
relation between the Shoppe and the authority and the park- 
ing facility complex, it held that Shoppe retaurant betrayed 
the looks of the parking facility complex; and to a third per- 
son was very much part of it. It could, therefore, be deemed 
to be a place of public accommodation along with the park- 


ing facility. Consequently, it could not practise racial] 
segregation. | 
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This decision enlarged the area of places of public accom- 
modation and their premises. On its authority racial discrimi- 
nation in a privately run restaurant within the building of an 
airport building owned by the municipal administration, or in 
government leased premises became unlawful.! 


5.12 Sit-ins, and stand-ins : 


The Boynton—Burton law would not help the Negroes much 
in protesting against widely prevalent segregation in private busi- 
ness premises, for instance, departmental store lunch counters 
throughout the country. The stores which had chain establish- 
ments did business in a big way both with the white and black 
customers; but discriminated against the Negroes in matters of 
employment, and most atrociously, on their lunch counters. This 
they did, partly, because in their business interests and the white 
buyer’s senstivities. The Negroes could buy things and shop in the 
departmental stores; but could not sit on the lunch counters. This 
was wholly an unacceptable position, demanding strong protest. 
Actually the first round of protest began on February 1, 1960 
when at about 4.30 P.M. four neatly dressed Negro boys went into 
a Woolworth departmental store in Greensboro with the specific 
purpose of breaking the color bar at the lunch counter. They 
asked when the store sold goods to the blacks, could it refuse to 
serve them atits lunch counter? They took their seats at the 
counter; and ordered coffee. They waited for full two long 
hours; but were not served. When the store closed, they went to 
their respective homes to come back the next day. Their number 
increased; and they spread out in various departmental stores; 
and as the word went round in different cities of different States 
in the South the protest was transformed into a non-violent sit-in 
dharna drive throughout the country. Undaunted the young 
Negro boys and girls sat-in day after day at the lunch counters. 
At all places they were astonishingly peaceful, orderly and non- 
violent, even if, not infrequently they were treated roughly, and 
were abused. Their code of conduct laid down : 


1. Garner v. Louisiana 368 US 157. 


ge Te a 


PRE got tel 


Protest : NoN VIOLENCE AND Civit. DISOBEDIENCE 129 


“Don’t strike back or curse if abused... 
Don’t block entrances to stores and asiles 
Show yourself courteous and friendly to all 
Sit straight and always face the counter”’, 


First the store managers and keepers hesitated; but later they 
called in the police. Unable to charge the sit-in boys for any- 
‘thing wrongful, the police removed them under arrest for an 
alleged breach of peace and trespass of the store premises and 
refusal to leave the counters, when asked by the store mangers to 
do so. In most of the cases they were convicted and jailed. 
Their contention that they committed no offence and simply 
sat—in at the lunch counters during business hour as customers, 
after having placed their orders. The State Government autho- 
rities, and the police intervened to enforcc segregation; and this 
made the store segregation state action supported : 


The Peterson’s case\—The petitioners, a certain number of 
Negro boys and girls went toa city store in Greenville, 
South Carolina, and staged a sit-in at the lunch counter 
therein. On seeing them the store manager turned the light 
off, and told them that the counter was closed, because, their 
presence at it. Hefurther told them that a city ordinance 
required segregation at the counter; and they would be lia- 
ble for its breach. The boys and girls kept sitting. The 
manager called in the police who came post haste, took them 
in custody; and marched them off to the police station. They 
were charged for the offence of breach of the city ordinance; 
and were prosecuted. The petitioners contended that the 
charge and proceedings thereupon were illegal, because, the 
said ordinance was invalid for requiring segregation; and 
the action of the police under it was without authority of 
Jaw. The State court did not accept their contention; and 
convicted them. 

On appeal the Supreme Court set the conviction aside. It 
declared the said city ordinance unconstitutional to the extent 
it permitted and required segregation in the hotels, restau- 


1. Peterson v, City of Greenville, 373 US 244. See also Lombard u Loquisiana, 370 US 
267. 
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rants and lunch counters. The plea that the discrimination 
was practised by the employees of the store—a private agency- 
and not by any State agency too was rejected. The facts that 
the ordinance requiring segregation was in force in the city, 
the police help for enforcing it was readily available; and 
that it was enforced through the State court process made the 
segregation practice a state action practice both in law and 
effect. What the State commended, it did. The learned 
Chief Justice put the point thus: “It cannot be disputed that 
under our decisions [the Civil Rights cases supra pp. 21-27] 
private conduct abridging individual rights does no violence 
to the equal protection clause unless to some significant extent 
the State in any of its manifestation has been found to have 
become involved in it.”? This test, the learned Chief Justice 
held, had been met in this case. 


In the Peterson and other similar cases the question of direct 
state action segregation was notin issue. The segregated lunch 
counters were maintained by the private departmental stores 
which were induced to practice racial discrimination. Though 
the ordinances, manuals and bye-laws did not require them to 
exclude the blacks, yet they gave them a clear option to practice 
segregation with an assurance that the police would be ready to 
assist them in case they asked for help to exclude the blacks from 
their premises in their business interest. Any black who insisted 
upon being served could be removed by the police, and then 
charged for breach of peace and brought to book. In other words 
the States pursued a policy of standing behind the store managers 
who maintained the practice of segregation at their lunch coun- 
ters. The involvement of the State authorities in the lunch counter 
segregation was complete and clearly the readiness with which 
the State court would find the sit-in demonstrators guilty and 
punish them. The Supreme Court pierced through this veil and 
held that when a law required the segregation to be practised at 
the lunch counters and the police help was readily furnished for 
the asking with the certainty of court enforcement by means of 


C. City of Birmingham, 373 US 374; Avent v. North Carolina 373 US 375; Shutiles- 
worth v. City of Birmingham, 373 US 262. 
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penal sanction, the State must be taken to support, promote and 
perpetuate racial discrimination. In the peterson case it was so 
manifest on the face of it that no evidence or proof was necessary 
to establish it. The segregation in such a situation could not but 
be deemed to be en esse state action segregation. What the State 
required, permitted, facilitated, promoted and enforced by means 
of its judicial process, and punishment of those who protested 
against the widely practised racial discrimination in the markets 
of the various cities, it should be deemed to practice itself. This 
clearly was not contemplated much less covered by the area of im- 
munity carved out by the Ciwil Rights cases; and as such was state 
action segregation in violation of the Fourteenth Amendment.} 
In the Robinson’s case? in which a health board regulation of the 
State of Florida was invoked to convict certain sit-in demonstra- 
tors in a Miami restaurant. Justice Black set aside the conviction, 
and observed as follows : ; 


“while Florida regulations do not directly and expressly 
forbid restaurants to serve both white and colored people 
together, they certainly embody a state policy putting bur- 
dens upon any restaurant which served both races, were 
bound to discourage the serving of the two races together.”’ 


5.3 Civil disobedience 
5.31 Direct action : demonstrations and processions 


The protest through walk-ins, stay-ins and sit-ins involved 
largely the Negro youth who cried for the urgency of a new 
inter race relations in accordance with the changing urges of the 
young black and expressed impatience with the unchanging 
attitude was a prelude to mass civil disobedience. When the young 
boys and girls walked in the bus stations and terminals, public 
parks, restaurants, or for that matter, when they staged sit-ins at 
the store lunch counters, the Negroes did not break any law. 


14. The impugned ordinance laid down: “It shall be unlawful for any person 
owning, managing, or controlling any hotel, restaurant, cafe............... or 
similar establishment to furnish meals to white persons and coloured persons 
in the same room, or at the same table...’ 


15. See Robinson v. Florida, 378 US 153 
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The law was to their side; and those who segregated them acted 
under laws which had been rendered void and inoperative as 
being unconstitutional; and thus acted in contravention of the law 
declared by the Supreme Court. The protestors sought to exercise 
their constitutional rights not to be discriminated or segregated 
at places of public accommodation and places open to the public 
generally. They acted within their constitutional right. Any 
abridgement of this right was illegal. Those who violated 
their right and acted in accordance with the invalidated laws 
acted unlawfully, and broke the declaredly valid law which 
forbade racial segregation. All through the movement the 
Negroes conducted themselves largely peacefully and non- 
violently. They acted voluntarily and spontaneously and at- 
tracted great public attention and generated a public opinion 
against racial discrimination ‘The amount of resistance they 
met with presented them with the enormity of the problem they 
were faced with and the necessity for more determined, 
sustained and more effective efforts still to be made. The large 
number of encounters with the entrenched racists groups had an 
impact in the Negro community itself, and the common men, 
women of the younger generation particularly became involv- 
ed. 

The hitherto slow court procedures seemed to be rather 
ineffective in the face of stiff unchanging attitudinal inertia of 
the whites. The Negro masses would no more waite as they 
thought that it was already too late for them to have waited. 
They were impatient and wanted ‘‘Freedom Now’. Their 
answer to the racist discrimination was that they were proud to 
be Negroes; and their cry was “Down with segregation’. They 
sang “Star Spangled Banner’’; and their answer to the resistance 
to their claim and right for equality was “‘We shall overcome”’. 

This was the beginning of the open direct action in which 
men, women, children, young and old, and rich and poor 
Negroes participated. The white collar blue collar, workers, 
literates and illiterates participated voluntarily consciously and 
spontaneously. They protested en masse, joined in long proces- 
sions and staged demonstrations throughout the country. The 
mass movement threw up its leaders and organisations. The 
young college youth was led by the Student Non-Violent 
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Coordinating Committee—the SNCC! The main arm 
of this mass movement in the South was the Southern 
Christian Leadership Conference—the SCLC?, headed by Martin 
Luthur King Jr. who had already led the Montgomery bus boy- 
cott movement. The movement progressed during 1960 61. 

The main centres of the movement were in the Southern 
States such as the States of Alabama, Louisiana, North Carolina 
and south Carolina. 

An onslooker’s pen picture of a procession of 30,000 men wo- 
men and children in a main city street of Birmingham, Alabama 
led by Ralph Abernathy, the Negro leader was that of a proces- 
sion whose members walked slowly in order, chanting 


‘‘On Freedom, On Freedom, On Freedom 
Over me 

And before I?ll be a slave 

I’ll be buried in my right 

To be free’”’ 


Down the street at a crossing the procession would stop, 
while the slogans would rent the air: 


Leader : What do you want? 

All men: Freedom. 

Leader : When do you want it ? 

All men: Now. , 
Leader : How much of it do you want ? 
All men: All of it. 


The police officers who would be alert all these moments 
would swiftly advance and harshly ask the leader to disperse his 


1. The SNCC was formed in April, 1960. It was mainly a Negro organisa- 
tion, and took an active part in lunch counter sit-ins. 

2. Formed in 1957 in Georgia with its head quarter in Atlanta, the SCLC was 
headed by Martin Luthur King Jr. It played an important part during the 
days of the Montgomery bus boycott. Its membership increased rapidly; 
and its affilitates were formed in other States. They numbered seventy-five. 
It took charge of the Negro resistance movement; and under the spell of 
King’s leadership it provided a common forum to many other Negro 
leaders and in due course became a national organisation of the Negroes. 
It subscribed to the creed of non-violence disobedience. 
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men. He would politely not oblige; and none of his men would 
in any way show sign of panic, although all could see the 
water hoses and the police dogs. The leader would kneel and 
recite: 


‘Let them turn water on, 
Let them use their dogs, 
We are not leaving 
Forgive them, O Lord.” 


Then water hoses would soon be turned on the non violent 
processionists; and gas shells would be fired upon them. The 
dogs would also be let loose on them. Many would run for shelter, 
some would fall and a few would be injured. The police would 
arrest as many men, women and children as their vehicles would 
be able to carry to the jails. A young girl’s voice could be heard 
ata distance; “Hurry up, Lucille. If you stay behind, you 
won't get arrested with our group’. Next day in the same 
street another procession of a larger number of persons would 
pass through. The man at the head of it would say, addressing 
all standing around: ‘‘We come...not with sticks, stones or guns. 
We come to love the hell of Alabama’’. The events in the same 
sequence would be repeated. The persons arrested would be 
charged for breaking the pul lic peace and causing obstruction 
to the traffic. The convictions in the State courts would readily 
follow. | 

The court presided over a committed judge; and assisted by 
an all white committed jury he would unfailingly find the accused 
guilty on the uncorroborated police evidence. The accused 
would plead innocent and assert his rights. He would contend that 
he had a right to organise and hold a public meeting ‘“‘peaceably 
and without arms’’ on a municipal ground, and had also the right 
to lead a peaceful procession of unarmed men. All persons forming 
the procession had a right to pass and repass the street, and to 
demonstrate, raise slogans and lodge protest against illegalities 
or denials of their guaranteed constitutional rights, and indigni- 
ties of racial discrimination in education voting and 
employment. They had these rights derived from the Cons- 
titution and the First Amendment to it. These could not, 
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according to him, be abridged unreasonably and arbitrarily. 
The case of the police and the State authorities was that the 
laws of the State, and bye laws and ordinances of the 
city gave them their powers in respect of maintenance of law and 
order, enforcement of the traffic regulations; and their responsi- 
bility to take all steps necessary to ward off breaches of public 
peace enabled them to make prohibitory orders and to enforce 
them. They could, as they contended, forbade public meetings, 
prohibit marches, parades and processions, and prevent demons- 
trations beinys held at the public places and in the streets. They 
claimed unrestricted powers to take appropriate prohibitory 
measures in respect to apprehended breaches of. public order, 
maintain law and order and ensure unobstructed traffic. Fur- 
ther, they contended that they had power to apprehend and 
arrest persons violating the prohibitory orders, or those who 
refused to disperse when asked to do so. Lastly, they contended 
that a breach of peace was a common law offence for which any 
accused was liable to be punished. 

The questions of law which arose for decision of the courts, 
and in the last resort, of the Supreme Court included the fol- 
lowing : 


i. Did an accused demonstrator have the rights which he 
claimed ? 
ii. Did he break a law—a valid and constitutional law ? 
iii. Did the police act by authority of law ? 
iv. Did they use their powers colorably ? 
v. Was the accused arrested and prosecuted according to 
the procedure established by law ? 


These and other connected questions of Jaw were answered 
is a series cases! by the Warren Court : 


(i) The Edwards case*.—The petitioner was one among the 


1, Shuttlesworth v. Birmingham, 394 US 147; Walter v. Ctiy of Birmingham, 388 US 


307; Brown v, Louisiana, 383 US 131; Cox v. Louisiana 379 US 536; Henry v. 
City of Rockhill, 376 US 776; Fields v. South Carolina, 375 US 44; Edwards »v. 


South Carolina, 374 US 929 
/ f 


2. Edwards v. Carolina, 372 US 229. 
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many Negroes who demonstrated on the South Carolina 
State House Grounds inthe city of Columbia, South 
Carolina. The declared purpose of the demonstration 
was ‘to submit a protest to the citizens...... the Legisla- 
tive Bodies...... our feelings and dissatisfaction with the 
present condition of discriminatory action against the 
Negroes...... and that we would like that the laws which 
prohibited Negro privileges in this State to be removed’. 
The demonstration was peaceful; and the demonstrators 
were unarmed and non-violent. They carried play- 
cards bearing ‘‘Down with segregation”? and other like 
slogans. They caused no traffic obstruction, although 
200-300 on-lookers collected around in the area without 
any sign of imminent disorder. The police was present 
in strength, and could have well controlled the situation, 
if the on-lookers would have done any mischief. Never- 
theless, the police asked the demonstrators to disperse 

within 15 minutes of their order, failing which they were 
threatened with arrests, The demonstrators remained 
unprovoked and responded by singing songs, stamping 
of their feet and clapping of their hands. They did not 

do ‘pushing...... and milling around’. Nonetheless, the 

police charged them for defiance of their order, arrested 

them and removed them to the jail. They were accus- 

ed of commission of a breach of peace under the law of 
the State. The offence was, according to the prosecu- 

tion a common law offence ‘not susceptible of exact de- 

finition’. ‘The petitioner and others denied to have dis- 

turbed public tranquility by ‘any act or conduct inciting 

to violence; or to have violated any law for preserva- 

tion of law and order. They contended that they were 

denied the protection of due process of law. The State 

courts readily found them guilty; and convicted them. 

The Supreme Court issued certzorari to the State Supreme 

Court; and quashed the conviction. It held that their 

arrest, conviction and punishment ‘under circumstances 

disclosed by this record’ infringed their constitutional 

rights of free speech and expression, assembly and de- 

monstration. 
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(ii) The Cox’s case'.—According to previously announced 
program some 2000 students assembled at a predeter- 
mined place. They then moved down the city street 
in a file of two or three abreast on one side—the right 
side unlike the left side as in India. The police asked 
the petitioner, the leader to take the boys whence they 
came. The leader did not act on their advice. The 
procession went on, and reached the city court house 
where certain number of the young Negroes were being 
tried after their arrest on the charge of having com- 
mitted the undefined offence of attempt to break the 
public peace. Standing outside court house they sang 
prayers, hymnes and songs, but otherwise remained 
peaceful and non violent. The leader addressed them 
and said : ‘‘they were not going to commit any viclence, 
and evenif anyone spit on therm, they would not spit 
back on the person that did it.’ Nevertheless, the police 
officers charged him for ‘making inflamatory speech; 
and ordered the demonstrators to disperse, because, the 
on-lookers did ‘‘muttering and grumbling’’. The demons- 
trators did not disperse, the leader saying to them, 
“don’t move’. The police dispersed them as members 
of an unlawful assembly. The police exploded tear gas 
shells, and the demonstrators ran around. The leader 
followed them and tried to calm them. Next day in the 
early hours of the morning the leader was arrested on a 
charge of ‘disturbing the peace’ and conspiracy to try 
to obstruct the administration of justice. The Louisiana 
State courts found the petitioners’ conduct violative of 
the State law. The Supreme Court held that ‘our inde- 
pendent examination of the record...... shows no con- 
duct which the State hada right to prohibit as a breach | 
of peace’; and reversed the conviction. 

(iii) The Shuttlesworth’s case*.—The petitioner headed and 
led more than fifty Negroes who staged a march in 
Birmingham, Alabama on April 12, 1963, Good Friday. 


1. Cox v. Louisiana, 379 US 536. 
2. Shutilesworth v. Brimingham, 394 US 147. 


138 


SEGREGATION AND UNTOUCHABILITY 


The march started from a church and went along the 
street four blocks. The marchers walked in an orderly 
manner, two abreast and protested against racial discri- 
mination in the State. They did not abstruct traffic or 
the passers-by. The spectators often spilled out into 
the road; but by and large traffic was not blocked. 
The police stopped the marchers, and arrested all of 
them. They did not resist arrest. They were charged 
for having committed a breach of a State law reqniring 
taking a permit for staging any demonstration on the 
streets. The law put a prior condition of a permit which 
the ‘sorrounding circumstances’ showed had been asked 
for, but was bluntly refused. The refusal was accom- 

panied with the crude admonition from the City Com- 

missioner : “‘I insist that you and your people do not 
start any picketing on the streets of Birmingham, Alaba- 

ma’’, The State Court of original jurisdiction convicted 

the petitioner to imprisonment of 90 days; and the State 

Court of Appeals reversed as it found that the law had 

been applied in a discriminatory manner. Nevertheless, 

the State Supreme Court restored the sentence. The 

Supreme Court issued a writ of certiorart to the State 

Court. It reversed the judgment of the State Supreme 

Court and declared that the law was discriminatorily 

administered. Further, it ruled that it was unconstitu- 

tional for conferring virtually unbriddled and absolute 

power to prohibit any parade, procession or demonstra- 

tion on the city streets; and thus put prior restraint on 

the First Amendment rights. 


The opinions of the Supreme Court in these cases were 


delivered, respectively, by Justice Stewart in the Edwards and the 
Cox, and by Justice Goldburg in the Shuttlesworth. Justice Clark 
gave a dissent in the Edwards; although under similar situation 
the learned Judge changed his position and concurred in the Cox. 
The distinctive points which he made were not very substantial. 
Firstly, he said that the two cases ‘went off on their peculiar 
facts’, and the situations of the two cases were different. Secon- 
dly, he said that in the Edwards the conviction was for commis- 
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sion Of a common law offence, and the conviction in the Cox was 
for a statutory offence. The distinction in the two situations 
might be said to have depended on his appreciation of facts in 
the two cases; and could hardly be commented upon. However, 
restrictions beyond the permissible limits was unconstitutional. 
The distinction of a common law and a statutory offence when 
both dealt with the same act of commission and omission too 
was not very convincing. It was, however, not without significance 
in as much as it helped the learned Judge from not going the 
Edwards way in the Cox. Justice Clark along with Black and 
White JJ. also dissented in the Cox in respect of the part of the 
case concerned with conviction for picketing before a court house. 
They concurred with the Opinion ofthe Court only in setting 
aside the conviction for the allegation of disturbing peace and 
obstructing public passages. In the Shuttlesworth Justice Marshal 
for obvious reasons took no part in consideration or decision of 
the case. There was no dissent, either. 

The Court found in the Edwards and the Shuttlesworth after an 
‘andependent examination of the whole record’ that ‘under the 
disclosed circumstances on record the petitioners’ conduct was not 
such as to lead to a breach of peace which would justify arresting, 
convicting and punishing of the petitioners. The contention 
based on denial of due process of law was put forward in the 
Edwards, but the Court did not consider it necessary ‘to pass 
upon it’. The constitutional questions supra p. 135 were promin- 
ently raised in the case. It was reiterated that the First 
Amendment rights and freedoms limited the legislative and exe- 
cutive powers of the States by virtue of the Fourteenth 
Amendment.! The Court further, held that laws would not 
unduly and unreasonably abridge’? the freedom of speech, 
EUG ade cee ee gs oh is. the right of the people peaceably 
to assemble, and to petition the Government for a redress of 
grievances’. ‘These fundamental freedoms included the rights 
to demonstrate, to assemble at the site of the State Government 
Centre, to lead marches in a city street and side walks, and to 


1. Cantwell v. Connecticut, 310 US 296 De Jonge v. Stroon, 299US 253; Stocmbayg 
v. California, 299 US 353; Whitney v. California, 274 US 357; Gitlow v. New 
York, 268 US 652;. 
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picket. The First Amendment forbade the States from placing 
arbitrary discriminatory and ‘invidious prior restraint’ without 
ascertainable standards, say, for granting a permit undera parade 
permit law. The right to freedom of speech and expression’’ did 
not permit a State to make criminal the peaceful expression of 
unpopular views, singing and cheering in the street,airing of op- 
inions which were sufficiently opposed to the view of the majo- 
rity, community and communicating of ideas by conduct such 
as patrolling, marching and picketing on streets and highways, 
public grounds and at other like places. Any law putting any res- 
trictions beyond the permissible limits was unconstitutional. The 
Court did not overlook the point that scope of freedoms could 
not be unrestricted when these were exercised in the streets. In 
the Cox it dealt with this aspect at length. The right of a 
municipal body, a city commission etc. to regulate the use of 
streets and throughfares was recognised; but arbitrary and dis- 
criminatory prohibitions were not permitted. The Court declared 
powers to the city commission in respect Of grant or refusal of 
the permits was violative of the First Amendment. 

The Court commended the peaceful and non violent conduct of 
thousands of persons—young and old, men and women and child 
ren who participated in the demonstrations, marches and processi= 
ons down the streets in various cities of different States was a rare 
enriching sight. The paraders stayed on the side walks, did not 
disturb the pedestrians, walked in orderly manner in file of two 
or three abreasts, stopped for the red traffic light and prevented 
no vehicles. It was found that even the testimony of the police 
officers did not establish that the demonstrators were boisterous 
Or caused trouble. All that was brought by the facts on record — 
was that they carried playcards bearing such messages as “I am 
proud to be a Negro’, “Down with segregation’, “We shall 
overcome’, ‘“‘God Bless America’? etc. They sang ‘The 
Star Spangled Banner”? and other songs, stamped their feel, 
clapped their hands and applauded and cheered their leaders 
or their fellow demonstrators. On the other hand, it was found 
that way side crowds, on-lookers and others not in the movement 
did ‘pushing, showing and milling around’, ‘pressed closer’ to 
the marchers, and at some places ‘spilled out into the street’. 
These spectators were at points excited, asked the police to take 
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action and prevent the demonstrations. The conviction of the 
demonstrators was often ‘upon evidence which showed no more 
than that the opinions which they were peaceably expressing were 
sufficiently opposed to the view of the majority of the community 
to attract a crowd and necessitate police protection. The Court 
held this wrong, because, the protestors could not be held res- 
ponsible, much less prevented from exercising their fundamental 
First Amendment rights. 

The Court declared that demonstrations and marches could 
not be forbidden, if they were peaceful, orderly and non violent. 
The cheering, clapping and singing could not, it held, constitute a 
breach of peace. The right of demonstration and parade was 
part of the freedom of expression; and picketing too was included 
in it as a mode of non violent protest. “When exercised in a 
orderly manner without causing any real and imminent threat to 

_ public order, the right to participate in such activities could not 
be withheld. To the extent the laws, bye-laws, ordinances and 
orders made thereunder abridged the fundamental rights and 
prevented their exercise they were void and inoperative. They 
were unconstitutional, if colorably invoked. Men whose rights 
were abridged or violated colorably under law and order statutes 
could ‘ignore it and engage with impunity in the exercise of 
their rights. Justice Stewart referred to the observations the 
Court adopted per curium in an earlier case, namely, 


““The Constitution can hardly be thought to deny to one 
subjected to the restraints of...... an ordinance the right to 
attack its constitutionality...... ; 


after one chose to ignore and defy it.) No one could be con- 
victed for violating a statute which was so applied as to be ‘un 
unwarranted abridgement of’ his right under the First Amend- 
ment.” 


5.22 Non-violent civil disobedience and law : 


The Negro protest was in a way non violent civil disob- 


1. Shuttlesworth v, Birmingham 394 US 147 (151). Seealso Jones v. Opelika 439 
US 103 (104). 
2. Cox v. Louisiana, 379 US 536 (558). 
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edience-satyagraha. The principle of non violent civil disob- 
edience was nothing new in the United States of America. 
Thoreau had practised it at an individual level by violating a 
tax law which he deemed unjust to protest against the injustice. 
He wrote an essay which had been read widely even outside the 
country. He said that all men had “‘the right to refuse allegian- 
ce to, and resist the government’ when its tyranny or its effi- 
ciency are great and unendurable’’. In India even Mahatma 
Gandhi was profited by this writing in the formulation of his 
ideas of satyagraha: non violent disobedience and non-coopera- 
tion. King, Martin Luthur Jr., the aknowledged leader of the 
Negro movement was greatly influenced by the theory and 
practice of non-violent disobedience of the Mahatma. He and 
his fellow leaders of the movement pursuaded the Negroes to 
adopt non-violence as the basis of their movement against the 
racism and racial discrimination to which they had been subject- 
ed by the majority of the traditionist whites. He told them 
that they could not get their due without a mass protest and 
mass action. The justification for non-violence, he told them, 
was that it was the only effective weapon to pursuade the whites 
to change their hardened racialist attitudes towards them. The 
history recorded that violence did not cure the curse of intra 
community societal conflicts. The Civil War was a bloody 
civil conflict; and although the slaves were emancipated, but 
even one hundred years after that the hardened prejudices in the 
whites could not be lessened with the result that a century of 
civil rights struggle had led them no nearer to their goal of 
human equality and individual dignity within a unified biracial 
society. The bloody effort failed also, because, as he put it, the 
Negroes themselves had not fought for their civilrights. The 
act of emancipation was the act of one section of the enlightened 
whites directed against another bigger section of the whites 
which had not even honestly accepted it. Therefore, King 
called upon the Negro masses to carry their struggle in coopera- 
tion of the liberal whites without which they would not be able 
to get their rightful place in the society in view of the dogged 
resistance of the majority of the whites both as official and social 
levels. He told them that their commitment to their cause 
should be unqualified and total. In this struggle for recognition 


Protest : Non VIOLENCE AND Civit. DisoBEDIENCE 143 


and acceptance of the human worth and dignity of their minority 
community members violent means would not succeed, as they 
were not to fight against an external enemy. The effective mode 
to resolve intra society issues could not b2 violence. He said 
that non-violent movement would bring the societal tensions, 
strains of facism and indignities of color segregation on the 
surface, would build up public opinion for harmony in race 
relations and activise the thought processes which could 
demolish narrow racialistic walls and force a change in mental 
attitude, conduct and mode of the conformists and the age old 
behavioral patterns of the whites. He also observed that the 
non-violent movement would also accelerate enforcement of 
desegregation law by enducing its acceptance by those who offer- 
ed resistance to it. He commended the virtues of non-violence 
and civil disobedience and impressed upon them its efficacy by 
drawing their attention to the Indian Struggle for Independence 
‘led by the Mahatma and ‘its immeasurable success against the 
might of the one of the biggest empires recorded in history of 
the world. He had no doubt that what could not be achieved 
by violence would be accomplished only through non violence. 
It promoted respect for law and induced all to be truthful and 
love one another, while violence bred bitterness, hatred and 
discord. He said that for achievement of a good end the means 
should also be good. The ugly delapidated walls of racial 
separation and barriers of segregation would not be raised to the 
ground unless the minds of the whites were purged of racism. 
He asked the Negroes to stand up “‘without fear and with their 
held high’’ and assert their constitutional civil rights. His advice 
and leadership were accepted by the large majority of his 
community. 

In their noneviolent struggle the Negroes did not invoke 
any higher divinely moral or natural law. The law was 
already to their side. The decisions of the Supreme Court 
following the Brown decision (supra pp. 55-63) had in the 
formal legal sense extended them the promise of the equal 
protection of the laws, and had steadfastly employed the judicial 
process in defence of the equality through enforcement of 
desegregation orders in schools, and had expressed its judicial 
disapproval of any resistance to law. The law had made color 
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segregation illegal and declared its practice through state action | 
or under color of law unlawful They acted lawfully in claiming 
their right to equality—racial, social, economic and Political. 
Those who would deny them equality, and practice segregation 
were out and out acting illegally. The laws which would 
support and sanction segregation would not be valid laws. 
Therefore, the Negroes invoked the Constitution which “We, 
the people of the United States’’—the people now included the 
Negroes’ as well-—had adopted and given to themselves, includ- 
ing the institutions of national life, the jurisdiction and judicial 
process of the Supreme Court and the Federal courts. They 
said that the Thirteenth and the Fourteenth Amendments 
admitted them in the great community of the American citizens; 
and the Supreme Court had only reaffirmed their right to 
equality and full citizenship. Those who refused to change 
according to the organic law of the landor bow to the 
authority of the highest Court of the country could not defy the 
law and throw to the wind the traditions of respect for democra- 
tic and judicial processes. ‘The act of defiance of the law 
was reprehensible and lowered the authority of the Consititu- 
tion and the Court was a legal revolt against the established 
constitutional order. The State Government, the Legislature, the 
administrative and police authorities and courts which resisted 
the binding law dug into the foundations of the constitutional 
state, endangered the federal edifice established by the 
Constitution, and tore apart the Bill of Rights of which the 
Civil Right Amendments were inseparable parts. Their protest 
was against the open and official defiance, continual abuse and 
misuse of law to resist desegregation, persistent encouragement 
to lawless elements in the white community to take the law into 
their hands. They pledged loyalty to the established constitu- 
tional and legal order and democratic and libral traditions of 
the Bill of rights; and invoked the authority of the judicial, 
legislative and executive institutions. They resolved to defy the 
defiants, to withdraw their recognition to the State laws which 
had been invalidated for their unconstitutionality, and to resist 
by all direct and indirect designs the fundamental law, to 
continue to violate their undoubted rights and to prevent them 
from exercising their ‘inalternable’ rights, liberties and freedoms. 
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In doing this they resolved that they would conduct themselves 
peacefully even if dealt with violently and would present ‘our very 
bodies as a means of laying our case before the conscience of the 
local and national community’. 

The unchallengeable position of theirs was that they could 
not be resisted from enjoying and exercising their declared rights 
by application and operation against them the local laws which 
were unconstitutional, or else, if valid otherwise were being 
invoked colorably, discriminatorily and vindictively to keep 
them down and deny them their rights and privileges of the 
citizenship. They consciously, honestly and truthfully believed 
that these laws were unjust, unlawful and _ unconstitutional. 
They wanted that they be rendered inoperative, and be not 
used as instruments of oppression and suppression, and to gene- 
rate the racial friction by resistance to desegregation process set 
in by the Brown decision. Any obedience to such laws would 
mean cooperation with evil, illegality and injustice. It would 
be non resistance with evil; and would also mean that they did 
not deserve their declarec rights, and to their shame had let 
their claim go by default and failure to insist upon justice, 
fairplay and racial equality. It would have amounted to their 
waiver of their constitutional protection of equal rights and 
acquiescence to a status of sub-humans. This they would not do. 
They decided to break the laws which they knew and truly 
believed to be unjust and unconstitutional. Iftheir knowledge 
was misplaced or belief unfounded, they would, they submitted, 
take the consequences and would readily bow to the judgement 
of the competent courts. The philosophy of their civil disobe- 
dience action was put by King thus: ‘‘an individual who breaks 
a law that conscience tells him is unjust, and willingly accepts 
the penalty in jail to arouse the conscience of the community 
over its injustice, isin reality expressing the highest respect for 
law.’ Therefore; their justification for disobedience was their 
determination to violate the unjust and unconstitutional laws 
and orders thereunder. In doing this they committed no 
unconscionable act. Their readiness to suffer the penalty for 
their act of disobedience in case the law was in fact good which 
they took to be unjust was the ennobling element of the program 
in consonace with the theory and practice of civil disobedience. 


146 SEGREGATION AND UNTOUCHABILITY 


If the laws which they violated were unconstitutional and violat- 
ed the constitutional limitations, they committed no illegality in 
disobeying such laws.!- An unconstitutional law is void ab initio 
for want of legislative authority and is non res. ‘An constitutio- 
nal act is not a law, it confers no rights; it imposes no duties; it 
affords no protection; it creates no offience; it is, in legal contemp- 
lation, as inoperative as though it had never been passed. It is 
as gocd as repealed prospectively. Its breach was no offence, 
and no one could be prosecuted and punished under it. Only 
things already done, closed and concluded under it remained 
unaffected. No court could enforce it, or convict any person in 
accordance with its provisions. 

They were right in doing so was borne out by the judicial 
pronouncements of the Supreme Court and other federal courts 
in several cases in which the civil resisters were prosecuted in the 
various States and convicted by the courts of those States. The 
bold fact that seldom the Supreme Court found against them, 
and incase after case it granted certiorari to the State higher 


courts, thereby, quashing convictions and declaring the laws un: | 


constitutional vindicated their stand. It held that the convic- 
tions could not be sustained as the laws could not be squared 
with the Fourteenth Amendment guarantee of equal protection of 
the laws and the First Amendment freedoms. | 

The Supreme Court tacitly conceded the right of civil disobe- 
dience, if a law “‘conferred upon the City Commission (of the 
City of Birmingham) virtually unbriddled and absolute power to 
prohibit any parade, procession or demonstration on the city’s 
street or public ways’. It held that such a law put undue prior 
restraints on the exercise of the First Amendment freedoms. A 
person faced with an unconstitutional law of this type may ignore 
it and engage with impunity in the exercise of the right of free 
expression’. The Court, further, built up a judicial theory of 
non-violent disobedience, if it was undertaken in support of cons- 
titutionality and promoted civil rights. It held, for instance, 
that a person could not be punished for failing to obey the com- 
mand of a police officer to disperse along with others like him 


1. Norton v. Shelby Country, 11 L US 425 (442). See also Basheshar North v. Com- 
missioner of Income Tax, 1959-1 Suppl. 13. SCR. 598. | 
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taking part in a demonstration, if the command was itself viola- 
tive of the Constitution and the protester’s constitutional rights. 
An order of a government issued to enforce racial discrimination 
was ex facie void, and no proof was needed to establish its uncons- 
titutional character, and disobedience to such an order was no 
offence. No one could be held guilty for disobedience to such 
an order. An order for dispersal of a peaceful unarmed 
and non-violent assembly made presumably on _ the police 
officer’s erroneous conclusion that one of the leaders made an 
inflamatory speech could be enforced. Disobedience could be 
justified ‘“‘in situations in which obeying the law defeats the en= 
joyment of constitutionally guaranteed civil liberties. But, the 
burden is always on the person who claims that his violation is 
legally justifiable.’’? 

The right of non-violent civil disobedience received even 
statutory support in section 203 (c) of the Civil Rights Act, 1964. 
This statutory provision forbade withholding, denial or depriva- 
tion of right, to fulland equal enjoyment of goods, services, 
facilities, privileges, advantages, and accomodation of any place 
of public accomodation’ to any one irrespective of his race or color; 
and further, gives legal statutory recognition of his right to exer- 
cise the right of non-discriminatory and desegregated services and 
privileges. The person who interfered with this statutory sight 
could be civilly restrained and enjoined. The victim of disc: imi- 
nation could claim enforcement of his right; and this he could 
do by means of the‘ statutory mechanism for redress of grievances’; 
and if compelled to do so by resort to legitimate reasonable and 
non-violent ‘extra legal means’ and self help. In the Hamms’s 
case* the Court in its Opinion observed as follows: 


“It has been argued, however, that victim of discrimination 
must make use of the exclusive statutory mechnism for the 
redress of grievances, and not resort to extra legal means. 
Although we agree that the law generally condemns self help 
the language of 203 (c) supports a conclusion that non forci« 


1. Wr ght v. Georgia, 373 US 234; New Orleans Parish v. Detiege, 358 US 559. 
2. Cox v. Louisiana, 379, US 559. 
3. Hamm v Rock Hitl, 379 US 306, 
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ble attempts to gain admittance to, or remain in establish- 
ments covered by the Act, are immunised from prosecution, 
for the statute speaks of exercising or attempting to exercise 
a ‘right or privilege’ secured by its earlier provisions...... vis 
The legislative history specifically notes that the Act would 
be a defence to criminal trespass, breach of peace and similar 
prosecution, “‘of a person who exercised his right against 
Opposition of persons who prevented him from doing so.” 
The position would not be any different, if the opposition 
came from the state official under color of law, or the police 
officer who alleged to have acted under a local law and 
order ordinance, or a traffic regulation. 


Looking from another point of view it can also be 
argued that the Negro non-violent action was not civil diso- 
bedience. The Negroes did not violate any valid law. They 
honestly and faithfully felt that the laws which were invoked 
against their non-violent defiance were not only unjust, but 
also unconstitutional They disobedied them to raise the ques- 
tion of their unconstitutionality at the appropriate forum. To 
test their felt conviction they violated the unjust laws; and 
in doing this they exposed themselves to the consequence of 
their defiance, if their conviction was wrong. They knew 
that any disobedience of a lawful law was a wrong and 
their ignorance of its constitutionality would be no defence. 
They also knew that the presumption was that laws were 
intra vires and constitutional. This led them to court arrests; 
and subject themselves to the court trialsand convictions 
until their belief in the unconstitutionality of such laws was 
finally and authoritatively vindicated. Their understanding 
of the situation could be put thus: ‘‘Disobedience to law is 
always prima facie unjustifiable. It can be justified............ in 
situations in which obeying the law defeats the enjoyment of 
constitutionally guaranteed civil liberties. But the burden 
is alwayson the person who claims that his violation is 
legally justifiable.’”! 
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The situation in which the Negroes stood and resorted 
to civil disobedience was definitely a situation of socio-legal 
frustration precipitated by failure of the Federal Congress and 
the Government and open defiance of law and the Constitution 
by the concerned States. It was a situation wherein the law was 
broken by the law enforcement agencies of the police, the State 
courts and the juries. The legai obligation toobey a law was never 
disputed by the Negroes; they merely claimed proteciton of the 
laws—just laws. ‘The crisis was caused by their just right of non 
obedience to law which was unjust and presumably unconstitu- 
tional and their forthright determination to get their constitu- 
tional right for the enforcement of the declared and inalienable 
civil rights and for equality before the law. The question was whether 
any law be colorably invoked to prevent them from _ exercising 
their right to protest; and could, law enforcement machinery be 
used to prevent them from doing this. And, if so invoked by the 
State Government and city authorities, could they be permitted 
to do this? The right to protest which included right of 
expression and the right to hold demonstrations at public places, 
organise and participate in public processions marches and 
prades flowed from the First Amendment Rights. Could these 
fundamental rights be unconstitutionally, illegally and colorably 
fettered ? ‘Their answer was that these could not be so arbitarily 
abridged. Their obligation to obey the law—even if—in itself 
valid was not severable from their right to get fairplay at the 
hands of the State authorities. The latter could not under 
color of the law deprive them of their constitutional civil rights; 
and if it became necessary to vidicate their organic rights they 
could defy the Jaws unjustly invoked against them and any 
illegal action taken under such laws. They, further, contended 
that these laws were unlawful for the reason of being in contra- 
vention of the constitutional rights. The contention, if true, 
would free them of the normal consequences of their act of dis- 
obedience. ‘Though at the time of civil disobedience the 
declaration of unconstitutionality had not been made, yet the 
Negroes conscionably presumed them to be unconstitutional, 
because, they looked so on their face, and they were unjust 
according to their honest thinking. However, would this be 
enough to justify their disobedience ? 
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Paul A. Freund rightly thought that the civil rights diso= 
bedience movement threw up a number of moral and legal issues. 
He spoke of civil disobedience in ‘‘a limited and strict sense to 
mean practices that are non-violent, measured responses which 
are highly selective because of their moral quality, and whose 
practitioners are prepared to pay the penalty of the law by acting 
openly in an effort to sear the conscience of the community. He 
seemed to be appreciative of the civil rights movement, its moral 


frame, its challenges, its moral justification and its legal credibi-. 


lity. At the same time he expressed a mild concern for its dry 
illegality, and the clash between the civil resisters’ sense of 
morality and their strict legal obligation of obedience. He said : 
a Civil disobedience presupposes a liability to suffer punish- 
ment; it is this deliberate exposure, togther with the ethical 
claims of the cause, that gives an essential moral quality to the 
act of disobedience...... Secondly, the degree of opportunity to 
participate in the political process is an element of real signi- 
ficance.2. This treatment of the basis of non-violent civil 
disobedience as a means of protest was perfectly acceptable. It 
brought forth understandably a reasonable analysis of the legal and 
constitutional issues involved. The only question that remained to 
be answered, and this was a matter of opinion, was that whether 
the conditions put forth by the distinguished Professor existed or 
not. The civil resister’s answer was that the situation in which they 
were placed the given conditions did not in fact exist, and there- 
fore, they were justified to think that their civil disobedience 
was ‘out of the category of simple illegality’. The learned 
- Professor did not Seem to express an opinion wholly contrary to— 
this, although he very correctly expressed the widely felt concern 
that the civil resistance threw up certain challenges and left a 
backlog of problems difficult to be resolved within the framework 
of the established legal order. This did not put the civil 
resisters in wholly indefensible position. Archibald Cox, 
another professor of law in the Harvard Law School did not 


1. Tweed, Segal and Parker: Civil Rights and Disobedience to Law. 
9, Paul A‘ Freund: The Civil Rights Movement and the Frontiers of Law— 
The Negro American, Beacon Press. 7 


3. Paul A. Freund: Civil Right and the Limits of Law——-On Law and | 
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seem to concede, as did professor Freund, a general right of 
justified defiance of law.! He said that Martin Luthur King Jr. 
could not offer the Gandhian justification of rsistance to an alien 
imperia] rule in India, because, the Negroes were differently 
situated than the Indians before the Independence. He thought 
that the Negroes could very well trun to the Federal Government 
and the Supreme Court ‘for justice and equality within the 
framework of constitutionalism’. The Constitution did not give 
them a right to violate any State law in order to assail its consti- 
tutionality. He observed, further, that civil disobedience was at 
the cost of ‘heavy damage it does to the principle of government 
by consent’, but continued ‘when the cause is just, when there is 
urgency, and when other channels are closed, we should defend 
the social and moral right to disobey a law that one sincerely 
believes will be held unconstitutional even though he turns out 
to be wrong’. To this no objection could possibly be taken. 

The conditions which he mentioned were largely met in the 
context of the Negro protest. 

The immediate provocation and justification for civil diso- 
bedience movement was that the consequences of not making 
a resort to it would have been ‘obviously undesirable’. The 
raison de etre for the duty to obey had simply become non existent 
by the resistance offered by the majority community to the legal 
and judicial processes, and the official state action under 
laws which did not have ‘the merit of being impartial.2 The 
repressive acts of the State officers and the police authorities 
violated in spirit the constitutional law and the natural law. The 
laws which they invoked against the Negro minority implement- 
ing a program of non-violent demand for racial equality and 
implementation of the law declared by the Supreme Court were 
unjust and unjustly applied with ulteriror motive to disuade them 
from claiming enforcement of their undoubted rights. The case 
of the Negroes was that time had come ‘when’ they could no 
more wait. King expressed this widespread feeling in his book 
‘Why we Can’t Wait’. By openly and peacefully disobeying the 
unjust laws and asking for the penalty for their act of disobedi- 
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ence, he expressed that the Negroes so respected the law that 
‘when we think it so unjust that in conscience we cannot obey 
them we belong to jail until law is changed.’! As they under- 
stood it, civil non-violent disobedience was a community action 
inspired by conscious intent to address the white majority in 
order to provoke and induce it to reconsider the measures pro- 
tested, and to warn that in their sincere opinion the conditions 
of social cooperation were not met. Because it was so addressed 
to the sense of justice and fairplay of the majority it was, so to 
say, in form a measure of speech and expression and a medium 
of open dissent.” 

The opposition to the position they took was merely verbiage 
meaningless and non-convincing, although vocal. Waldman in 
his Reply to Martin Luthur King Jr. assailed his basis and justi- 
fication for civil disobedience. He said that open disobedience 
to law bythe civil resisters was worse than disobedience of 
law by an anti social person who he curiously thought would 
feel asamed for his act of disobedience while a civil resister 
clothed his act of disobedience inthe mantle of virtue’, He 
felt that conscience basis of civil disobedience was fleeting and 
ill founded as conscience was ‘elastic, conforming to what people 
wanted, both overtly and subconsciously.? His conception of 
conscience, if correct, would demolish many an act which man 
had done and died for since he became conscious of the higher 
values, ideals and purposes which had shaped all the institutions 
which civilization had given us. 


5.3 King and Gandhian satyagraha 


Son of a pastor of the Ebeneser Church, Martin Luthur King 
Sr., Martin Luthur King Jr. was born in 1929 in Atlanta, Georgia. 
From his father the latter inherited the pride of his Negro race. 
Though educated in a segregated school, yet he got the ‘best’ the 
Negroes in Atlanta could have of the segregated education. He 
had his pastoral education in Crozer seminary in Pennsylvania; 
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and later earned his Ph. D. in the Boston University. He did not 
missed much because of his color, although he had his share of 
denials and prohibitions of color segregation prevailing in the 
home State. Once he had to give his seat in a city bus to a white 
person; and on another occasion had todo the journey from 
Macon to Atlanta, a distance Of nearly ninety miles standing. He 
had a bitter experience in a theatre as well, and thereafter, gave- 
up going to the segregated movie houses. 

He became a leader rather raluctantly in |1956 in the midst 
of the Montgomery.bus boycott. Although not prepared to 
assume the role of a national leader of the Negroes, he gave an 
impressive account and attracted the country wide attention for 
over one decade. His high education, religious background, 
knowledge of history and philosophy stood by him well. He did 
not come out with any crack program of violent struggle. Instead 
he thought that the evil of racial segregation could be eradicated 
only by a mass commitment of the Negroes to the non-violent 
civil disobedience movement intended to produce a real ‘crisis 
packed’ situation and community tensions which might call forth 
the urgency of racial reconciliation. Without minimising the 
efficiency and usefulness of the NAACP program of civil rights 
litigation, he thought that the Negro masses should make an 
assertion of their constitutional and legal rights in an open and 
non-violent manner. Since the judicial process following the 
Brown decision of 1954 met with increasing resistance, he felt it 
necessary that the Negroes should force the pace of desegregation 
by their non-violent direct action’ He expressed the Negro disap- 
pointment at the gradualism and tokenism, and ‘the slow ebb 
of the Negro faith in litigation as the dominant method to achieve 
freedom’. He asked the Negroes to seize the hour made possible 
by the sustained efforts of the NAACP and the CORE, and assert 
their legitimate fundamental rights before the voice of liberty 
echoing out of the walls of the Supreme Court was drowned in 
the din of racist definace. Unlike Booker T. Washington he did 
not want the Negroes to be submissive and resign to the white 
superiority in social, economic and political spheres. He instilled 
in them a sense of ‘somebodiness’; and induced them to overcome 
the age old burdens of false inferiority and illusory degenerancy. 
He asked them to develop a self image, a sense of consciousness, 
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self esteem, self defence, and an awareness of their individual 
dignity and group identity. He wanted them to ‘catch up’ with 
other fellow citizens. He told them that freedom and liberty 
did not come to any section of the people of their own. 
Although he stressed that the Negro struggle for equality 
should be led non-violently. He said that not only the Negro 
would not win his freedom by violence, he would also by resort 
to it might loose his soul.t He did not preach racial hatred or 
vengeance. he enemy of the Negro was not, he said, the white 
who oppressed him, but the evil system which permitted 
him to do it. He said that non-violent civil disobedience was the 
most effective way to resolve the conflictual societal tensions and 
racial inequalities in a democratic scciety. He said non coopera- 
tion with evil, injustice and indignity was in consonance with the 
Christian traditions; and non-violent civil disobedience was justi- 
fied if laws were unjust, or else were unequally administered and 
discriminatorily enforced. In this he was deeply impressed by the 
thoughts of Thoreau, and experiments with truth of Mahatma 
Gandhi. The civil disobedience, the satyagraha meant insistence 
upon truth, reason and justice in a non-violent manner. It was 
vindication of truth not by infliction of suffering on the opponent, 
but on one own’s self. It differed from passive resistance which 
cultivated inaction. The saiyagrahi : the civil resister was not a 
law breaker and merely opposed the State policy and law by 
refusing to comply with them for reasons of conscience. He consi-. 
dered the local discriminatory oppressive laws, unjust and too 
unconsionable to be obeyed. He openly and non violently refused 
to submit himself to them; and voluntarily and willingly suffered 
the penalty for his disobedience instead. When charged for his 
act of disobedience and tried, he submitted that the court had no 
jurisdiction to enforce the unjust law and offerred no defence. In 
all what he did he was inspired by his honest belief that obedience 
to an unjust law was repugnant to truthful conduct. Like Gandhi 
King put civil disobedience to the solution of the socio-economic 
tensions and the mixed political issues of the time in a big way. 
He was opposed to violence and remained so till the very end. 
He would rather give up his leadership than to agree to adopt any 
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violent strategy. He opposed the growth of black power and _ black 
panther movements in the Negro community and their nihilistic 
theories. Following Meredith’s shooting episode in Memphis 
(Mississippi) the Negroes fell in rage and certain number of them 
began to question the efficacy of non-violence. At the time of 
singing their songs ‘‘We shall overcome’’ a few of these angry men 
yelled ‘‘We shall overrun’’, Addressing them, he firmly said; ‘‘I 
could imagine nothing more impracticable and disastrous than 
for any of us through misguided judgement top recipitate a violent 
confrontation......... We had neither the resourses, nor the techni- 
que to win......... °° a violent struggle. | 

For his peace efforts he was awarded the Noble Peace Prize; 
and posthumously the Nehru Award. He fell like Gandhi to an 
assassin’s bullet in April, 1968. | 


CHAPTER 6 
JUDICIAL POSITIVISM 


6.1 Warren Court : 


Earl Warren was appointed the Chief Justice of the 
United States by President D: Eisenhower in the vacancy 
caused by the death of Chief Justice Fred M. Vinson. First 
appointed for a recess term October 5, 1953 through March 
2, 1954; his nomination was confirmed by the United States 
Senate on March 1, 1954; and he assumed the substantive 
charge of his office under a new commission on March 2, 1954. 
Before coming to the Supreme Court he had the rare distinction 
of being the Governor of California for three consecutive terms. 
Earlier he had been the Attorney-General of that State. He 
relinguished the high judicial office; and retired from the Court 
in May, 1969. During his sixteen years term he bore true faith 
and allegiance to the Constitution, and discharged the high and 
special trust and confidence’ reposed in him with distinction, 
wisdom, courage and fearlessness. He brought to bear upon his 
work judicial independence, uprightness and profound learning. 
His court—the Warren Court, included at the time of his assump- 
tion of office, respectively, Justices Hugo L. Black, Stanley Reed, 
Felix Frankfurter, William O. Douglas, Robert H. Jackson, 
Harold H. Burton, Tom C. Clark and Sherman Minton. 


6.11 Judicial commitment : 


The first important case that the Warren Court heard was 
the cause celebre: Brown v. Board of Education ( supra pp 55-63) put up 
for rearguments in December, 1953. It was the unique privilege 
of the new Chief Justice to deliver the unanimous Opinion of the 
Court in this epoch making case. He spoke for the Court also in 
the link cases, namely, the second Brown case (supra pp. 65-68) and 
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in Cooper v. Aaron (supra pp. 98-101). The trilogy of these three 
decisions formulated the judicial strategy of the civil rights en- 
forcement program of the Court. The Brown law was in true 
sense a rule of the constitutional law; and a forceful expression of 
the oft repeated maxim that the law, more so the constitutional 
law, meant what the Court said it meant. It restated the meaning 
and ambit of the ‘equal protection of the laws clause of the Fours 
teenth Amendment, setting at naught the hitherto prevailing law 
of Plessy v. Eurguson (supra pp. 33-40) It ruled that the law 
declared by the Court sixty years ago in that case was not the 
correct law; and must in the present generation be taken to be 
erroneous and disproved by modern socio-economic, political 
ideas as also other social sciences and biological discoveries. It 
held that the constitutional law could not be at variance with the 
changing society, social values, mores, morality, universal pro- 
fessions Of human rights, or equality and dignity of human 
preson. While pronouncing the restated law of the Fourteenth 
Amendment, the Court stressed its higher positive character. In 
the Brown decree it required the enforcement of the declared law 
with all practical speed and in good faith. In the Cooper ruling 
it emphasised that the Brown law was inviolable and it laid down 
the ‘“‘controlling legal principles’» which would extend to all 
actions Of the state—legislative, executive, administrative and 
judicial and bound whatever the agency taking action’’. Niether 
they could be permitted to be nullified openly and directly by the 
State legislators, or State executive or judicial officers, nor nulli- 
fied indirectly bv them through evasive schemes’ ingeniously or 
ingeniously’? These could not be overriden by legislative and ex- 
ecutive processes, or overlooked by the State courts. They had 
the support of the supremacy clause of Article VI of the consti- 
tution, and ‘shall be the supreme Law of the Land, and the 
Judges in every State shall be bound thereby, anything in the 
constitution of any State to the contrary, notwithstanding’. The 
State constitutional amendments and legislation enacted after 
the Brown decision were void to the extent they were in contra- 
vention of, and inconsistent with the law declared by the Court. 
Short of a constitutional amendment in accordance with the 
procedure established by Article V of the Constitution, the Brown law 
was binding on all throughout the country even, and including, 
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the Federal Congress and the President of the United States, 
‘The judicial pronouncements in the above cases and the 
spate of other civil rights cases which came up before the Court 
generated a process of socio-political change and inagurated the 
beginning of a clearer understanding of the race relations brift 
of color segregation in response to the urges of the changed 
social order, The constitutional issues thrown up the surface by 
social tensions were all deliberated by and in fact became the 
focal point of the response and work of the Court. It took the 
bite in its teeth and went all out for enforcement of civil rights in 
general, and desegregation, in particular. Not only it declared 
the law of civil rights, but it also adopted a judicial aggressive 
policy for their enforcement. It made judicial process a means to 
secure the new social values and a method of enforcement of 
newly declared rights It gave recognition to the personal right to 
demand enforcement of the fundamental rights; and formulated 
and shaped a remedial right for those whose rights were abridged 
through the State action, or through aid and assistance of such 
action. It threw its doors wide open to all who sought relief 
by appropriate proceedings; and made access to the federal 
district and circuit courts possible free of hazards of the 
inequities of what was called the Southern justice of the State 
courts. The assertion of judical power and jurisdiction exhibit- 
ed bythe Court was in conformity with its constitutional 
authority and its role of the sentinel gui vive of the people’s 
rights. When faced with the unprecedented, crude and unsual 
situation created by the Southern resistance to its processes it 
stood rock-like firm and determinedly refused to give any 
quarter to State action defiance and racist mob violence. It did 
not tone down its decretal pronouncements, and demanded full 
and faithful compliance in terms of the Brown decree. It did 
not accept any excuse other than what it itself had contemplated 
in its order for reasons of public convenience, practical adminis- 
trative necessities and peculiarities of the prevailing conditions 
after the authorities concerned with carrying out the fedral 
courts orders had testified and satisfied them of their bona fides 
and earnest efforts. It acted with firmness to frustrate the 
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unholly combination of the defiant State Governors, the ill 
advised State Legislatures and debased State courts against the 
federal courts entrusted with the task of attending to the imple- 
mentation of desegregation law. It would not countenance any 
authority which violated the Constitution and resisted the 
federal judicial process. It observed that nothing was more 
worthy of preservation, for that matter, not even public peace or 
law and order than the constitutional rights and effectiveness of 
writs and orders of the courts in the event of abridgement of the 
basic rights. It let it be known that law was color blind, and 
the State action could no more be otherwise. Any acticn under 
color of law violative of the Brown decision wovld bestruck down, 
because, it would be opposed to the Court admonition of good 
faith compliance with desegregation. What the law commanded 
could not be resisted directly, or indirectly. What the State 
could not do directly, it could not be permitted to do indirectly. 
It could not attempt ‘ingeniously or ingenously’ to defeat the 
implementation of the Brown decree, and for that matter to 
prevent the exercise of civil rights and enjoyment of civil 
liberties by all equally. It could not invent any theory of State 
rights and interposition to block the federal judicial process. 
Even if its laws were apparently valid, they would be rendered 
unconstitutional if colorably invoked, or applied discriminatorily 
to prevent a particular section of the people from exercising 
their lawful rights. The police power and regulatory powers 
of the State had to be used and applied even handedly. 

The most extraordinary contribution to preservation of the 
inalienable right of individuals-singley and collectively to exercise 
their fundamental rights uninterruptedly was the recognition of 
a limited capacity to offer non-violent civil disobedience. It found 
that not too infrequently persons who endeavoured to assert their 
rights under the Fourteenth Amendment and perils of police 
power regulations unduly and discriminatorily applied against 
them. It took note of manifest misapplication and abuse of law 
and order machinery, made independent examination of the 
unusual circumstances that existed in the years 1955-1968, and 
ruled that the non-violent action of the Negroes was a form of 
protest registration and an expression of grievance within the 
meaning of the First Amendment to the Constitution. (supra pp. 
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141-152) This was an innovation hitherto unrecognised in the 
American legal system, although not wholly too remote to the 
real meaning of the Fifth Amendment. The prohibition against 
deprivation of life liberty and property without due process of law 
covered it. The word’ due’ could rightly be held to bring in an 
element of justice and the word ‘law’ the higher natural law; and 
therefore, looking at the Amendment affirmatively an individual 
was ensured of a right not to be subjected to an unjust law. And, 
consequently, if so subjected he could be deemed to have a right 
to refuse to submit himself to the unjust law; and if compelled, 
to have a right to defy it. Though, the right was not recognised 
in such an extended manner; yet it could not possibly be counten- 
anced under the democratic constitutional system. The Court only 
went to the extent of saying that any application of a law clearly 
and manifestly violative of the First Amendment was impermis- 
sible; and if those claiming their declared fundamental rights 
violated it they could not be found guilty and convicted. In 
coming to this conclusion the Court was very much impressed 
with the non-violent nature of the civil rights movement; and 
had the civil rights resisters taken to violence, the Court would 
have not most probably found for them. The other reason for its 
helpful conclusion was that it was convinced after taking judicial 


notice of the attitude of the State authorities that they acted - 


against the resisters with unclean intentions and were themselves 
violators of the law declared byit. In its judicial wisdom it 
felt that the denial of civil liberties to the civil resisters would be 
disadvantageous to them; and also would defeat their rights 
recognised by it itself. ‘Therefore, it ruled that the right to free- 
doms of speech and expression, lawful assembly and association 
and free unhindered movement in the cities and towns could not 
unduly, unreasonably, and colorably be restricted by pre-restraints 
under permit-parade statutes and like ordinances. The right to 
demonstrate peacefully, organise orderly processions, non violent 
freedom rides and lead marches in the streets flowed out-of the 
First Amendment. It did not refuse to hear those who felt 
aggrieved by the outrage upon their freedoms; and provided 
opportunity for raising the questions of law as to the interpre- 
tation of the constitutional provisions and civil rights legislation 
with a view to seek enforcement of their individual and collective 
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civil liberties which were prerequisites to the enforcement of their 
civil rights. To deny the right to demand, demonstrate and 
protest, it held, would be denying the right of public airing of 
grievances, sO very necessary, while the means of political 
redressal were closed to them. 


6.12 Legal aid : the NAACP litigation : 


In its zeal for civil rights enforcement the Court did not hesi- 
tate to remove the roadblocks of established court procedure 
and practice. The iudicial hypocracy of the Southern State 
courts and the injustices of the ‘Southern justice’ led it to out-foot 
the State courts by its judicial activism. It outmatched their 
discriminative procedure by relaxing the vigour of established 
rule of not encouraging the litigants to by-pass the State 
courts and move the federal court directly. While not repudia- 
ting altogether the doctrine of exhaustion of the State remedies 
and the rule that.the questions of interpretation of State laws fell 
within the jurisdiction of the State Courts, it did not hesitate to 
make encroachments upon them. Whenever it deemed it neces- 
sary it undertook an independent examination of the record. 

More than that it outfaced the established rule of locus standi 
that a litigant should complain of znjurtia; and should have a 
legally recognisable personal interest in litigation in the conven- 
tional sense occasioned by an abridgement of his personal right 
and legal interest. The case should be supported by loss, impair- 
ment and injury to his personal individual interest, right and pro- 
perty. A representative or class suit should be filed only sparingly 
under strict conditions set by law and strictly under circum- 
stances specifically recognised by law e.g. minority. It consider- 
ed that desegregation issues under the peculiar conditions preci- 
pitated by the persistent resistance acquired both an individual 
and collective interests. In the enforcement of federal court 
decrees pursuant to the Brown Jaw lay the good of both the indivi- 
dual black citizens and the black community, nay, the larger 
good of the whole American society in enforcement of civil rights 
and respect for law—If individual chose to combine with others 
similarly placed in raising one and the same question of civil 
rights enforcement and asked a federal court to make desegrega- 
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tion order it found nothing objectionable. Instead of each 
individual filing a separate suit, the alike could, or a few 
vounteer litigants from among them could file a class. suit. Its 
recognition of the representative or class suits was an innovation, 
a piece Of constructive judicial creativity and provided the 
Negroes an effective judicial remedy in the context of the 
NAACP technique of legal aid litigation. 

_ The National Association for Advancement of Colored 
People—the NAACP! advanced the cause of the Negro uplift 
through litigation, and it strove hard and for long to get recogni- 
tion and enforcement of the civil rights through judicial process. 


Though not an important body for about ten years imme- 
diately after its formation, yet it became soon the nerve centre 
of the civil rights movement in the twenties, thirties and forties 
before the advent of the direct action parties and groups in the 
fifties, Its policy and program were forged and set by its foun- 
der head Du Bois. Apart from its lobboying activities it initiated 
an organised programme which included the following :- 


1. Formed in 1909, the NAACP was incorporated asa non profit making 
membership corporation in 1911 under the New York State Law. It had, and 
continues to have its registered office in the city of New York. Its principal aims 
and objectives include : 


i, Securing elimination of racial disabilities and discrimination of the 
colored people in social, political and economic life; and to ensure 
for them the civil rights, and privileges and immunities of the U.S. 
citizenship on terms equal to the whites. 
ii. Securing justice in the courts, education for c' ildren, better emp- 
loyment according to capacity and skill on terms of equal pay 
for equal work. 
ili. Carrying out lobbying and other activities on behalf of the Neg- 
roes for promotion of civil rights legislation. 


It maintains State units—the State NAACP conferences and some 1000 
branches in cities and counties throughout the country in the several States. The 
members make contributions and pay membership fee. It holds annual conven- 
tions, and therein sets forth its policy and program for carrying out its activities, 
Imortant among its agencies are the NAACP Liberties Union, and the NAACP 
Legal Defence Committee and Education Fund Inc. The latter consists ofa 
certain number of elected members. Since 1939 it exists asa separate incorpo- 
rated body, and is given a separate office budget and fund raising plan to enable 
it to organise itself as an independent arm of the parent organisation. 
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i. Special studies of oatterns of racial segregation in 
education. 

ii. Petitions to the educational authorities asking them 
to accept the desegregation as the desirable basis of sound 
education. 

lili. Protest to appropriate State authorities against seg- 
regation in places of public accomodation, bus transport, 

schools, colleges and other places. 

iv. Demand for equalisation of educational and job 
opportunities for the Negroes equal to those offered to the 
whites. 

v. Cooperation with Other Negro organisations working 
for the civil rights, and participation in common with them 
in civil rights movement. 

By far the most important program which the NAACP 
adopted consisted of civil rights litigation. Through its legal 
defence wing-the Legal Defence and Educational Fund Inc. it 
promoted, planed, directed and conducted the civil rights litiga- | 
tion. Through the regional and local branches this body-the LDEF 
carried out a campaign intended to educate the Negroes in their 
constitutional rights, asked them to come forward and seek legal 
remedies for their enforcement, and provided them with much 
need legal aid. A given local branch of the NAACP would call 
a meeting at which a civil rights lawyer representing the LDEF 
would address those present, and explain the legal steps neces- 
sary for institution of representative suits, and call upon them 
to take advantage of the services of the NAACP lawyers and the 
funds of the LDEF. The volunteer litigants would sign power 
of attorney in favour of the NAACP lawyer present in the meet- 
ing, or made available by the LDEF. After the suit was filed in 
the name of the volunteer plaintiff or plaintiffs, as the case might 
be, the litigation would be conducted by the NAACP lawyers and _ 
the court expenses would be met by the LDEF, if the plaintiffs 
would be unable to meet them. The lawyers’ fee and remuneration 
would also be paid likewise out of the fund. The main question in 
each of these suits would involve a question of racial discrimina- 
tion and color segregation; and subject to the continued right 
of the plaintiffs to drop out at any stage of the court proceedings, 
the NAACP would be throughout concerned that the outcome of 
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the suit proceedings was in accord with its objective and program 
of racial equality. The whole thing was so organised and con- 
ducted that voluntary and non-collusive character of litigation 
was not impaired. A suit was filed inthe ordinary manner in 
accordance with the law of civil procedure and the rules of the 
appropriate court of jurisdiction. It constituted a real adversary 
proceeding involving an ‘honest and actual antagonistic assertion 
of rights’ by the representative plaintiffs against the named 
defendants. It did not raise a mere moot question, or pressed a 
-mere academic issue, It satisfied the conditions of a ‘case or 
controversy’ raised and presented in formal legal pleadings. [It 
was a suit of civil nature. Through it the plaintiffs asked the 
court to decide the question of denial or abridgement of their 
fundamental rights and enforce them. Neither they sought a 
mere declaration of unconstitutionality of a statute as was the 
case in Muskrat V. United States, nor they brought a_ collusive 
action involving no personal interest as was-the situa’ion in United 
States U. Fohnson, 

The nature and character of such suits, and the question of 
their maintainability were the subject matter of judicial considera- 
tion at the instance of suit defendants; and later in separate 
proceedings at the instance of certain States: 


The Burton’s case!...... With its intention to obstruct the 
civil rights enforcement drive through the agency of the 
NAACP litigation, specially school desegregation pursuant to 
the Brown decree, the State of virginia filed a suit against the 
NAACP seeking an order restraining it from filing any 
proceedings. In accordance with the State Code as amended 
in 1956 solicitation of legal business by a ‘runner’ or ‘capper’ 
was forbidden. A ‘runner’ was defined to include an agent 
for: an individual, or an organization which retained a 
lawyer in connection with an action to which it was nota 
real and necessary party, and in which it had no pecuniary 
or other interest. The plaintiff State submitted that the 
NAACP activities were torticus and promoted champertous 
litigation; and disbursement of expenses of litigation made it 


1. NAACP V. Burton, 371 US 415. 
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a ‘runner’ within the meaning of the Code, or else made it 
commit the tort of maintenance. It was contended that the 
named plaintiff in a suit sponsored by it was a mere dummy, 
and in the subject matter of the suit he was not immediately 
interested. Further, it was urged that the NAACP was a 
stranger to the suit and had no pecuniary or other recognis- 
able legal interest; and, it retained lawyers to represent the 

dummy plaintifs and paid fee and other expenses. The 
defendant NAACP denied the allegations; and contended 
that the amendment of the Code effected in 1956 following 
the Brown decision was a colorable piece of legislation, 
because, it was intended on the face of it to interfere with 
the permissible legitimate activities of the organisation like 
which it had been carried on for quite considerable time, 
and for that reason, were lawful. It submitted that its 
declared objective was to promote efforts for civil rights 
-enforcement for the well being of the colored people; and 
its litigation promotional activities constituted merely a 
means to achieve that objective. It claimed that there 
existed a close and continual associational nexus between it 
and its members, and its intimate character made it incum- 
bent that it provided legal aid to the plaintiffs in suits filed 
primarily for civil rights enforcement. It contended that 
under circumstances stated litigation promoted by it was in 
form an expression of the political opinion protected under 
the First Amendment. The State statute, to the extent it 
abridged its freedoms under the said Amendment, was 
unconstitutional; and, consequently, the suit was not 
maintainable. The State courts rejected the NAACP sub- 
missions; and decided in favour of the plaintiff State. On 
an appeal against the judgment of the State Supreine Court, 
the United States Supreme Court reversed. 


The Supreme Court held that the NAACP was not an utter 
stranger to the subject matter of litigation in a representative 
suit filed by a civil rights lawyer provided by it for a named 
plaintiff. Its interest in it was sufficient to provide it with a 
locus stand: in the civil rights litigation. The principle that a 
party to a suit should raise its own personal rights and not of 
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others was not, the Court held, ‘disrespected’ wherein the rights 
of individuals could not be effectively vindicated except, through 
their representative association of which they were ‘willing’ and 
intimate members. The appellant association and its members 
were ‘in very practical sense identical’. This enabled it to 
render legal aid to its members who left to themselves would not 
have resources enough to contest court proceedings. Its activities 
including legal aid rendered by it and providing lawyers could 
not be equated with common law battery, maintenance or 
champerty; and, therefore, it could not be forbidden under 
the legislative head of solicitation or conducting legal business by 
a ‘runner’ or ‘capper’. The Court noted the fact that it engaged 
in litigation, law-suits and lobbying activities for achievement 
of its legitimate objectives, aims and purposes, and for enforce- 
ment of the constitutional rights of its members. It did not 
concern itself with ordinary civil litigation or criminal proceed- 
ings; and did not intervene unless the plaintiffs or defendants, as 
the case might be, raised an issue of racial segregation or color 
discrimination, or else claimed equality with the whites in terms 
of the Fourteenth Amendment. It devoted its funds and exper- 
ience of its lawyers only to that type of litigation which would 
promote progressive realisation of its purpose of civil rights 
enforcement and racial equality, or enjoined enforcement of 
desegregation orders in pursuance of the Brown decree. Under 
these circumstances, the Court held the ‘litigation was not 
merely a means of resolution of private claims, but a technique 
to effectuate a higher purpose of enforcement of the constitu- 
tional rights of the members of a particular section of the people 
generally. [t was, so to say, a form of political expression 
permitted under the First Amendment. Through litigation the 
judicial process was put to an entirely novel and lawful end. The 
issues which would have been resolved normally by the use of 
processes of political accommodation, legislative initiative, social 
reform and adjustment were under the peculiar circumstances of 
the Negroes had to be brought before the C: urt in legal forms. 
When presented in formal legal proceedings and the disputes. 
raised questions of constitutional-lega) rights of a large section 
of the society, the Court declared, it could not decline to decide 
them. The added justification for its doing so was that the asserted 
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rights of the plaintiffs in the representative NAACP suits were 
derived from the changed interpretation of the Fourteenth 
Amendment which on the basis of judicial notice taken by it, the 
Court found was being circumvented by a large section of the 
community, while the affected section of the population had not 
adequate remedy of the ballot box or executive action. 

During forty years ending with the Brown case in 1954 the 
NAACP suits constituted the principal means of advancement of 
civil rights movement. In the earlier decisions success was not 
spectacular due to the freeze caused by the Civil Rights case and 
the Plessy v.. Furguson. The NAACP contention was that the 
Civil Righis interpretation and the Plessy rule of equal but separate 
facilities were erroneous and defeated the objectives of the 
Fourteenth Amendment. It substantiated its contention by the 
sociological studies, anthropological discoveries, biological 
researches and inter-deciplinary knowledge to establish that 
racial discrimination was wholly irrational phenomenon. And 
racial discrimination in accordance with the Plessy rule, too was 
opposed to modern knowledge and basis of race relations, and 
in effects was anti social. This contention worked slowly and 
steadily. The Supreme Court gradually accepted its force, 
although it hesitated to undertake a reconsideration of its past 
decisions. It took to deciding the cases brought before it on 
their facts, and distinguished them from the old cases, which it 
held should be confined to their peculiar facts and context 
different from those present inthe new cases. For instance, in 
the sphere of higher education, in particular, in respect of legal 

education it, progressively, through the Gaines, the Sweatt and the 

Mc Laurin came very near to reject the Plessy rule. [supra pp. 45- 
55| Finally, in the Brown case supra [pp. 55-63] it took up the 
consideration of the contention in a direct manner; and with all 
the emphasis at its command rejected the Plessy rule. In this 
manner the NAACP litigation advanced the civil rights move- 
ment in the fifties and the sixties. 

Following the Brown decree the number of the NAACP suits 
increased ten-fold; and so the operation to this method of com- 
pelled desegregation in the Southern States. The Burton case 
marked one high water mark of opposition to this strategy of the 
NAACP, but the attempt to find fault with it failed. The second 
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attempt to frustrate the NAACP litigation took the form of an 
attack on the organisational apparatus of the NAACP. Its organ- 
isation, its strategy and its functioning in the Southern States 
were attacked on a wider basis. In certain States, for instance, 
Alabama, Florida, Louisiana and Virginia the attack upon it 
came ingeniously upon its right to function in those States; and 
it was sought to be ousted altogether from its ‘business’. To take 
an example, in the State of Alabama it was contended that 
it was an unlawful organisation as it had not complied with the 
conditions necessary to be complied with by an out-of-State cor- 
poration. It was said to have taken no licence to qualify for 
conducting its business and operation in the State. The State 
Attorney-General filed a suit against it : 


NAACP v. Alabama.t—In the suit filed in the State circuit 
court the plaintiff State alleged that the defendant-ap- 
pellant NAACP had violated the Title 10 of the State Code 
by not taking a licence as required; and because of its 
illegal activities irreparable damage and injury were 
caused to the property and civil rights of the State resi- 
dents under the prevailing patterns of socio-economic seg- 
regation basis of race relations. The plaintiff asked, 
therefore, for issuance of an injunction, enjoining the defend- 
ant body form conducting its civil rights activities within the 
State. The defendant NAACP claimed immunity from the 
licence law, firstly, because, it was a non business organisa- 
tion and all its activities were exira commercium; and secondly, 
because, it had always been allowed to operate within the 
State since 1918, when the first Alabama affiliate was establi- 
shed without a licence, creating a prescriptive right in its 
favour. It submitted that the ex parte order of injunction which 
the court had already issued should be vacated. It also sub- 
mitted that if the court considered that the licence was nece- 
ssary it would offer to take it on dissolution of the injunction 
order. | . 


The other point raised pendenie lite by the State 
Attorney-General was that as the NAACP was an unlawfal 
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foreign corporation it should be required to produce docu- 
ments related to its activities, to include, bank statements, 
statements of its activities, leases, deeds and records of its 
offices within the State. The defendant NAACP contended 
that it was not bound to produce these. documents. For its 
non production of documents it was fined $ 100,000 on the 
count of court contempt. 

The State supreme court dismissed two petitions for 
certiorart. ‘The Supreme Court issued the writ; and reversed 
the State court contempt order; and remanded the case 
for hearing on the merits of the original suit for ouster in 
the State circuit court. Nevertheless, the State supreme 
court held on to the earlier contempt order; and affirmed 
it ‘again’ stating that the Supreme Court was ‘mistaken’ in 
certain particulars. ‘This was nothing short of an affront 
to the Supreme Court; and in the Second Alabama case? it 
could not restrain its judicial patience. It held that the 
State could not assail its judgement on the basis of any new 
point or plea which it did nottake before; and the State 
supreme court was foreclosed from ‘reexamining the 
grounds of our disposition’. It ordered : ‘‘We assume that the 
State supreme court, thus advised, will not fail to proceed 
promptly with the disposition of the matters left open under 
our mandate for further proceedings...... . 

Now the contempt order was finally made ineffective; 
but the preliminary order of the State circuit court still res- 
trained the NAACP from carrying out its activities in the 
State. The court would not grant hearing of the original 
suit on merits as directed by the Supreme Court. NAACP 
was left with no alternative; and had to sue ina Federal 
district court alleging failure of the State court to proceed 
with the case. This federal court found the matter delicate 
and avoided the situation behind the presumption that the 
State law officers would not act unconstitutionally in opposi- 
tion to the United States Supreme Court. The federal circuit 
court instructed it to retain its jurisdiction in the matter 
‘to permit the issues presented to be determined with expe- 


1. NAACP V. Alabaina, 360 US 240. 
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dition in the State courts’. The NAAC Pmoved up again for 
the third time; and submitted that while the State courts 
sat upon the matter its ‘business’ suffered; and the State 
Government was basking under the sunshine of the tempo- 
rary injunction order. The Supreme Court unmasked the 
real position; and ordered the federal district court to 
proceed with the trial of the issues in this action unless 
within a reasonable time, not later than January 2, 
1962, the State court heard the matter. Under this 
damocles sword the State circuit court heard the suit on- 
merits in December 1961, dismissed the submissicns of 
the NAACP; and then permanently enjoined it from doing 
any ‘business’ in the State. An appeal against this order 
was dismissed cursOrily by the State supreme court. The 
petitioner NAACP moved the Supreme Court, this time 
fourthly’. The Court reversed the State Court judgment 
and remanded the case to the latter for further proceedings 
with the following direction: ‘‘Such proceedings should 
include the prompt entry of a decree, in accordance with 
State procedures, vacating in all respects the permanent 
injunction order issued by the circuit court of Montgomery 
Country, Alabama, and permitting the AsSociation to take 
all steps necessary to qualify it to do business in Alabama. 
Should we unhappily be mistaken in our belief that the 
supreme court of Alabama will promptly implement this 
disposition leave is given the Association to apply this Court 
for further appropriate relief.’’ 


This long drawn out legal battle was most unfortunate both 


for the motives with which it was waged by the State of Alabama 
and the irreparable damage it did to the institutional relationship 
of the State courts and the federal courts. The assault inspired 
by ulterior Objective of slowing down desegregation in the State — 
was much too severe. The NAACP was ousted from its ‘business’ 


by means of an ex parte injunction order of a State court, although 


as it ultimately turned out, the injunction order was wholly unwar- 


9. NAACP. U. Alabama, 377 US 289. 
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ranted. The use of legal skills ofimportant law officers to 
prolong the court proceedings, and delay the hearing of the suit 
filed by the State Attorney-General by mounting a second diver- 
sionary assault and attempt to compel production of the organisa- 
tional documents including the membership list of the association 
was an attempt to kill it before the judicial proceedings could 
be brought to a conclusion. The production of the members’ 
list would have meant for the NAACP a jump from the frying 
pan into the fire. The disclosure of the names and addresses of 
the members to the State authorities would have exposed them to 
community pressures, economic coercion and physical intimida- 
tion under the then prevailing conditions in the State. And, its 
non production would have, as it actually momentarily did, 
exposed it to contempt charge and conviction. It is not surprising 
that it chose not to take a jump from the frying pan into the fire. 
It decided to stand by its members, and continued to claim for 
them their civil right‘ to pursue their lawful private interests 
privately and to associate freely with others in so doing’. Though 
the contention prevailed as was the case in other States [infra] 
yet the objective of the diversionary tactics was very nearly 
achieved under the interim injunction order. 

The immediate consequence of this eight years lorg con- 
frontation between the State supreme court andthe United 
States Supreme Court was the weakening ofthe judicial process 
and the rule of law. The delayed hearing of the suit on merits 
and the circumvention of the judgment of the highest Court of the 
country at the level of the State superior court for reason of an 
alleged ‘mistake’ the compulsion felt by the Supreme Court to 
make a rather terse order fixing a date for hearing of the matter 
was still swb-judice in a State court in the Third Alabama case; and, 
finally, ‘in view of what has gone before’ and ‘history of this case’, 
rejection of the demand for remand of the case to the State 
court might depress anyone, and would make him loose faith in 
the strength of the judicial institutions. The point of highest 
strain between the State supreme court and the United States 
Supreme Court was tightly reached when the latter felt cons- 
trained to make a positively worded order to the former in the 
mandatory form set out above. 


Apart from what happened in Alabama, the things were 
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taking shape in a few other States as well. With a view to seek 
a declaration of unlawful character organisation for the NAACP, 
legislative inquiries were colorably instituted in the States of 
Florida and Louisiana. Under the specially enacted laws deal- 
ing with violent and subversive organisations whose activities 
would be ‘inimical to the well being and orderly pursuits’ of the 
majority of ihe citizens of the States, these inquiries were 
conducted by committees of the respective State Legislatures. 
The State NAACP office-bearers—the presidents and the secreta- 
ries were required to appear and produce the rank and file 
members’ lists so that it might be determined, if any of them 
were security risks, or could be suspected to carry on any violent 
subversive activities. Inthe State of Florida the inquiry was 
entrusted first to a committee of the State leislature, and subseg- 
quently, to a statutory committee. It required the president of — 
the NAACP Miami branch to produce the members’ list for the 
same purpose. Gobson, the president appeared before the 
committe, and told them that ‘he would not produce’ the 
list, although he would answer questions on the basis of 
his personal knowledge of the NAACP members in _ the 
State. He contended that for him ‘to bring the lists to the 
hearing and to utilise them as the basis of his testimony would 
infringe the associational right of privacy of the members and 
its office bearers. He claimed that the right to freedom of asso- 
ciation conferred upon the citizens including, of course, the 
Negroes under the First Amendment prohibited the State from 
putting unreasonable restrictions on the NAACP activities in the 
absence of any pressing State necessity. For his refusal to produce 
the lists, he was charged in contempt of the committee, and was 
later convicted by a State court. From the judgment of the 
State supreme court an appeal was filed in the United States 
Supreme Court.! Similar proceedings were taken against the 
NAACP in the State of Louisiana.* 

These planned, and concerted proceedings against the 
NAACP in a number of States slowed its activities for quite some 
time. These were designed to desuade the States’ residents to 


1. Gibson V. Florida Legislative Investigation Committee, 372 US 539. 
2. NAACP V. Committee on Offiences against Administration of Justice, 358 US 40 
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continue to associate themselves with the desegregation drive, 
make contributions toits fund and to oppose the segregation 
policy of the States. The fear of incursion of punishment and 
penalty for the alleged unlawful associational activities and the 
accompanied socio-economic coercion kept the common persons 
away from it. Those who continued to associate with its activi- 
ties were threatened to be fired by their employers for refusal 
to discontinue their participation in the civil rights programs, 
after the State courts ordered it to close down its branches." 
Nonetheless, the NAACP weathered the storm, and ultimately 
succeeded in getting a clear chit from the Supreme Court. 

The NAACP litigation technique constituted a novel method 
to secure the enforcement of civil rights,. Slow and unspectacular 
though it was, it proved to be the only means of securing recog- 
nition of the Negro rights in the earlier days. It wasa clear 
testimony of the institutional faith in the Constitution and the 
judicial process of the Supreme Court. It expressed the efficacy 
of litigation as an instrument of legal change in the context of 
changing societal values, community mores, constitutional 
morality. It served asa tool to get a change in law, and 
acquired a new purposive role in the area of intra societal con- 
flictual confrantations. It added a new and novel medium of 
expression and of political action. It proved to be an instrument 
for moulding of public opinion in step with the changing lawin 
a changing society. 

It was not infrequently that the Supreme Court felt cons- 
trained to note the unsatisfactory manner in which the State 
courts including the superior courts functioned in the civil rights 
area. ‘Their hostility to the desegregation process set afoot by 
the Brown decision was too apparent to be veiled by the facade 
of their judicial functioning. Their commitment to the States’ 
segregation policy and disregard of the judicial process issued by 
the federal courts led to a situation of Federal-State judicial 
confrontation. It was not a rare occasion that the State courts 
used their judicial powers to circument the law declared by the 
Supreme Court. The unhealthy confrontation of the courts of 
State of Mississippi in respect of the Meredith’s case supra pp, 
101-106), or rope pulling between the supreme court of the State 
of Alabama and the United States Supreme Court were only 
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but a few instances. The latter did not accept, for instance, in 
four successive cases the NAACP ban orders of the Alabama 
Supreme court; and in the end felt compelled to make a mand- 
atory order. In jet another situation the Supreme Court 
turned down repeatedly in four successive cases the statutory in- 
terpretation of the Louisiana State Criminal Code put by the 
State highest court. It held that the State court interpretation of 
the crime of “disturbing the peace” was vague; and if accepted 
would let persons to be punished merely for expression of un- 
popular views, It also expressed its disapprobation for the rule 
of presumption of guilt against the civil rights non violent 
resisters; and set the State court conviction aside as it found that 
the record was barren of evidence of the resisters being 
boisterous or disorderly, or likely to cause a public disturbance. 
It disapproved the basis for conviction accepted by the State 
courts that the on—lookers showed signs of grumbling, or restles- 
sness as what the on-lookers would do could not be attributed to 
the resisters who just raised slogans or stamped their feet.1 The 
Court deprecated the manifest disregard by the State courts of 
the established elements of due process procedure, to include, 
prohibition against conviction under an ex post facto law, immunity 
against double jeopardy and self incrimination, benefit of doubt 
being given to the accused and protection of a fair trial in accor- 
dance with the established rules of procedure. It found that the 
State courts were not only not fair,they were also not seen to 
be fair. 

The Southern State courts nearly abdicated their judicial 
independence and joined hands with the State Legislatures and 
the executive authorities controlled by white segregationists. 
They accepted seemingly the doctrine of interposition and. its 
unconstitutional and irrational implications. Many a court 
acted. as an engine of oppression and an agency of racist 
tyranney. It pledged its institutional wisdom with amoral 
injustice and denial of the rule of law toa great number of 
people. It provided a crude illustration of the legislative 
executive and court combination which Montesquieu predicted 


1. Brown"y. Louisiana, 383 US 131; Cox v. Lonisiana 379 US 536; Taylor v. 
Louisiana 370 US 154; Garner. U Louisiana, 368 US 175 supra pp. 175-177, 178-182). 
See alsc Ecwards. v. South Carolina 372 US 229. 
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long ago must be destroyer of all liberty. It overran the 
principle of separation of powers which the framers of the 
American Constitution regarded as basic for orderly functioning 
of the constitutional government. It undermined the supremacy 
clause of the Constitution; and overlooked the binding declara- 
tion of the constitutional law by the Supreme Court, and thereby, 
did damage to the federal judicial process, the institution of jury 
trial, due process of law guarantee and the irrefutable basis of 
exercise of judicial power in accordance with the principle of 
equality before the law : 


Johnson v. Virginia1—The petitioner Johnson, a colored 
member of the public witnessing the open proceedings of 
the court in the city of Richmond, Virginia, ignored the 
segregated seating arrangement of the court room, and sat 
in the section reserved exclusively for the whites on the left 
side of the asile. He was asked by the bailiff, an officer of 
the court to go over to the other side kept for the colcred 
persons. On his paying no heed to the bailiff’s advice he 
was summoned to the bench and instructed by the judge to 
sit in the section on the right meant for members of his race 
according to the custom of the court. He did not act as re- 
quired; and moved back and stoéd acide with his arms folded 
saying: ‘He preferred to standing’. He was not boisterous; 
and did nothing to disturb the court work in any manner 
whatever. For this conduct of his he was arrested and 
charged for court contempt and convicted. The Supreme 
Court issued a writ of certiorari, and held per curium that the 
conviction in the case could not stand. ‘The requirement 
of segregated seating in the court—a public place—was 
impermissible by law and as such any disregard of that was 
clearly not a wrong. The petitioner did not contravene a law, 
or committed an act which was forbidden. He simply did not 
do what in itself was in disparagement of law. A person 
can be convicted for an act of commission or omission which 
was an offence; and not for an act which was not. The 
Court held: “Such a conviction cannot stand, for it is no 


1. 373 US 241. See also, Wood v. Vaugham, 321 F. 23.480. 
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longer open to question that a State may not constitution- 
ally require segregation of public facilities...... State compel- 
led segregation in a court of justice is a manifest violation of 
the State’s duty to deny no one the equal protection of its 
laws.” 


The above case is an illustration of the court segregation 
unabasedly persistently practised even after the Brown decision. 
The law was broken at the very place “‘it is ordained it should 
be enforced.”” The Supreme Court condemned segregation in 
court procedure, trial practice, jury selection and in other mani- 
fest forms and ways. The question which the Court faced was 
that of injustice of abuse of judicial discretion and the legal 
process, and discriminatory treatment of the parties to the court 
proceedings. It condemned the widely prevailing practice of 
exploiting the powers of judicial discretion in the legal process 
in order to perpetuate an oppressive system against the blacks, 
and crudity and hostility of the white elected judges.! It decried 
the practice, for instance, of a white judge permitting a Negro 
witness being addressed contemptuously by his/ner first name, 
his reference of a Negro accused as a ‘nigger’, and of the civil 
rights rasisters as ‘chimpanzies’ and an act of non-violent civil 
disobedience as ‘violent’ and ‘menacing’. Like this to the extent 
possible, and subject to the limitations of the duality of the court 
procedure, the Court did not let an occasion go to express its 
judicial displeasure upon the usage and practice of court room 
color discrimination, and the institutional hostility and bias 
against the blacks. 

In this connection it turned to the white jury trials. The 
Constitution lays down that “The trial of all crimes, except in 
cases of impeachment, shall be by jury’’.2 Though a time honou- 
red institution and one time an institutional protector of justice, 
yet it did not serve the blacks; and they suffered a good deal 
of injustice because of it in the Southern courts. It was virtually 
a white jury with seldom, if any, black init. ‘The jury commis- 
sioners were invariably race conscious men who had devised 


1. Leon Friedman, Political Power and Legal Legitimacy. 
2. Const., Article III, Section 2, Para 3. 
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curious ways of selection of jurymen to ensure that all jurors 
were whites. They conveniently pretended to be ignorant, if 
there were qualified respectable blacks as well living in the 
counties or boroughs, and thus excluded them for the jurors’ 
lists. The grand juries and petite juries would invariably be 
all white as the venire from which jurors would be taken would 
include few blacks who would by trick invariably be passed 
over. This was in utter disregard of the very basis of the jury 
system which insisted that a jury should consist of reasonable 
common men of the locality who would represent all and not 
any particular section of men in the community, This was in 
contravention of the letter and spirit of the constitutional pro- 
vision, at any rate, since after the Fourteenth Amendment. ‘This 
was inconsistent with the pronouncements of the Supreme Court 
that the blacks should not be excluded deliberately from a jury 
either under color of law, custom, usage or practice; and 
their exclusion was an outrage on the Civil Rights Acts and a 
denial of equal protection of the laws. It had ruled that the 
commissioners had a duty to familiarise themselves of all quali- 
fied persons including the blacks for being enlisted. If exclusion 
of the blacks was manifest on the face of the court proceedings, 
or could be ex facie established, the presumption would be that 
their exclusion was colorable and fraudulently motivated. For 
instance, if the Negro population ina parish was 15%; and the 
juror list contained only 1% Negro names, the presumption was 
strong that they were excluded maliciously and wrongfully. The 
burden to rebut the presumption fell upon the State.” 

A segregated court room consisting of an elected white judge 
and an all white jury trying a black person on charges presented 
by an all white grand jury was an inglorious institution. It was 
the white man’s court administering a black justice. It was a 
black star chamber or a black ceaser’s court wherein a black was 
presuined to be guilty before the trial formality would even begun. 
The trial only determined the severity of the punishment. If the 
alleged victim of the black accused was a white, the punishment 


1. Virginia, Ex parte, 100 SC 339; Strauder v, West Virginia, 100 US 303; Virginia 
v. Rives, 100 US 313; Cassels v. Texas, 339 US 282; Pierre » Loutsiana, 306 US 
284, 
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was severe; and if the victim too was black, the puishment would 
simply not be severe. The difference was not for any reason of 
compassion for the accused, it was merely to show a contempt for 
the alleged black victim. A black victim of a black criminal did 
not invite so severe a wrath of the majority white society as would 
be the case, if the victim happened to be a white.! 

‘The impairment of the separation of powers basis of roladiesle 
ship between the executive government and the courts at the 


State level did great damage to the traditions of independence of — 


judiciary. It damaged the fine fabric of democracy in a large 


part of the country, and erroded the principle of constitutional 
government and rule of law in the Southern States. It was 


against the traditions of law and justice. The open alliance — 
between the elected Governor and the elected judge robbed the — 


court of its being an impartial arbiter of the people’s rights and 
crudely exhibited the dangers of the institution of the elected 


judge by the same electorate which elected the chief executive of © 


the State. The desire to win yet one more term in office was too 
much of an attraction for him to keep to the straight narrow path 
of doing justice in accordance with the wishes of the majority of 
the electors. ‘he court could not be color blind, and could not 


hold the scales of justice even in the traditions of the goddess of © 


justice who curiously, but not without significance, is depicted 
blind. It turned and tilted the scales to the side of the whites, and 
its justice became tainted and colored with racial prejudice and 
bias. Its open commitment to the State policy of racialism 
made it a hedious monument of tyranny. The Negro, for no 
fault of his, lost faithin it and developed an aversion for its 
procedure and process. It became the white man’s court admini- 
stering the segregated justice, and looked very much a motivated 
tribunal. 

It was this loss of faithin the Southern white justice of the 
State courts which led the Supreme Court to invigorate the 
federal judicial process at the cost of the State courts, by-passing 
certain customary rules which it itself had helped to establish. In 
the civil rights matters it acceded to the submission that for en- 
forcement of desegregation ‘it is not necessary to exhaust the State 
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emedies before seeking relief in the federal courts’. The Court 
aid that the civil rights founded on the Fourteenth Amendment 
were federal rights; and for their enforcement federal remedy 
sould not be delayed, while it was more than certain that the 
state courts would not help. It held that a person, or a group 
| rf persons who complained of infringement of civil rights could 
Phove to the appropriate federal courts by appropriate original 
f oceedings’ where the State remedy, though adequate in theory, 
was not available in practice.! In particular, the right to 
demand desegregation on the strength of the Brown Jaw not en- 
angled in a skein of the State law, and therefore, it was not 
necessary that the State law remedy be availed of before a suit 
could be filed in a federal district court.2 If a person proceeded 
under CRA 42 US 19833 which was a separate and independent 
federal remedy, the question of the condition of availing of any 
State remedy did not arise at all; and there was absolutely no 
Necessity to exhaust the State remedies at all.® 


1. Manroe v. Page, 365 US 167. 
2. Me Nessee v. Board of Education, 373 US 668; Arms-strong v, Board of Education 
393 F. 2d, 333. : 
' 42 1983 ‘Every person who, under color of any statute, ordinance, regula- 
® tion, custom, or usage of any State...... subjects or causes to be subjected, 
4 any citizen of the United States...to the deprivation of any rights, privi- 
_ leges or immunities secured by the Constitution and laws, shall be liable 
to the party in an action at law, suit in equity, or other proper proceeding 
for redress.”’ 
Aamico v. California, 389 US 416; Harrison v. NAACP, 360 US 167; Railroad 
Commission v. Pullman, 312 US 496. 


Pikennedy, John Fizgerald was born on May 29, 1917 in Brooklin in the 
_ State of Massatusetts (New England) Educated in Harvard, he went to 
London School of Economics briefly in 1935; and received B.S. cum Laude 
in 1940. During the war he served in the navy, commanded a P. T. boat, 
and won a number of medals and the Purple Heart. He witnessed the 
formulation of the United Nations and covered the Posdam Conference and 
the San Franisco Meeting for the Posdam Conference and the International 
_ News Service. First elected an Representative for his State; he later become 
a Senator defeating Mr. Cabot Lodge. He was reelected to the Senate in 
4 1958. 

_ Though he had lost the nomination for the Vice-Presidentship in 1956; yet 
_ he very much like Lincoln was elected President as against Mr. Richard 
_ Nixon, Like Lincoln again he too had his term cut short by beinga mad 
' assasin’s victim on November 22, 1963. 
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6.2 The Civil Rights Act, 1964: 


The proposals for an omnibus civil Rights law were made 


by the President Kennedy! in two of his messages to the Con- 


gress in 1963, the year which marked the hundredth year of the 


Proclamation of Emancipation. The President drew the atten-— 


tion towards the apathy and inaction in the civil rights area in 
the Congress. He said that the civil rights movement had created 
a situation that any indifference to the age old problem of race 


relations could escalate an explosive racial strife. He proposed a 


broad and comprehensive legislative program, and perfaced it 
with the following observation: 


“The Negro boy born in America....regardless of the section 
or the State in which he is born, has about one half as much 
chance of completing his high school as a white boy, born in 
the same place, on the same day; onethird as much chance 
of completing college; one third as much chance of becom- 
ing a professional man; twice as much chance of becoming 
unemployed; about one seventh as much chance of earning 
$10,000 a year. ‘‘We are confronted primarily with a moral 
issue. It is as old as the Scripture and is as clear as the 
American Constitution. The heart of the question is whether 
all Americans are to be afforded equal rights and equal 
opportunities; whether we are going to treat our fellow 
Americans as we want to be treated.” 


He, further, drew the attention cf the Congress to the irrefutable 
testimony that the racial discrimination hampered the economic 
development of the man power; and was contradictory to the 
declared ideals of the American political institutions and demo- 
cratic professions at various national and international forums 
including the United Nations. 

The Bills embodying the President’s proposals were intro- 
duced in the Senate and the House of Representatives. The 
Judiciary Committee adopted a Bill which was passed by the 
House by 290 to 130 votes on February 10,1964; and by the 


Senate by 73 to 27 majority on June 19,1964. Kennedy having © 


been assasinated in November, 1963, the President Johnson 
assented and signed it on July 3,1964. It became law as 78 Stat. 
241. 

1. Sec. p. 180 
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The declared purpose and objective of the Act was elimina- 
tion of racial discrimination, color segregation and more 
effective enforcement of civil rights. It was intended to meet the 
persistent demand for legislative action as the enforcement of 
civil rights through judicial action was far from satisfactory in 
view of the resistance in the Southern States. It provided the 
legislative base to what the Supreme Court had declared to be 
the law; and provided much needed improved civil rights enfor- 
cement procedures. , 
6.21 Title II prohibition of segregation at public places. 


The Civil Rights Act, 1964—the CRA forbids racial discri 
mination and color segregation at public places and places of 


public accommodation, public utilities, or trade and industry. 
The statutory prohibition extends to al! areas, places and accom- 
modations which were cwvered by the sweep of the pronounce- 
ments of the Supreme Court; and practice of segregation founded 
or supported by any local custom or usage too is forbidden. The 
definitiona] clause of Section 201 is inclusive and not made 
exhaustive of the places of ‘public accommodation’; and includes 
all places ejsdum generis to those enumerated init. These places 
illustrative of such statutorily covered establishments include inns, 
hotels, motels, restaurants, cafes, cafeterias, movie houses, concert 
halls, boarding houses, lodges, lunch counters, soda fountains, 
sports arenas, stadiums and gasolin stations. The establishments 
located within such covered establishments or within their 
premises are included. Any establishment ‘‘which holds out as 
serving patrons of’? any of such covered establishments too is 
included. A club which is not a private membership-ownership 
club, and provides recreational facilities including swimming, 
boating, dancing, snack bar and admits persons generally also 
is a covered establishment.4 ‘The express exclusions include a 
drive-in restaurant which does not in the main provide its patrons 
with seating accommodation and runs a take-out service and 
a nightclub serving only drinks and not selling food within its 
premises, an amusement park offering participant rather than 
spectator entertainment,”, a barbar shop, not located within 
any of the covered premises’, and a lodge with less than five 


rooms. 


1. Daniel v. Paul, 395 US 298. 
2. Newman v. Piggie Park Enterprises, 256 F. Supp. 941. 
3. Cuevas v. Sdrales, 344 F. 2d. 1019 
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The statutory definition of the ‘covered establishment’ is 
formulated under limitations of the commerce clause which is 
taken to be legislative base for the operation of CRA prohibitions. 
An establishment fell within the category of the statutory enu- 
meration, if its operations directly or indirectly, actually or by 
statutory fiction affected commerce for purposes of the commerce 
clause, that is, inter-State trade, commerce and intercourse: 
inter-State movement, travel, traffic, transportation, naviga- 


tion and aviation, communication, radio broadcasting and — 


television net-work, and international trade. It is deemed to 
affect commerce, if it ‘‘serves or offers to serve’’ travellers and 


passengers in transit with food, gasoline or other products which | 


have ‘moved in commerce’; or as the case may be, customarily 
exhibited films, presented performances which have moved in 
inter-State commerce, or inthe course of international trade. 
A club which serves persons generally at its snack bar and 
advertisedin monthly magazines distributed freely in hotels or 
motels and over radio is a place covered by the definition as its 
operations affected commerce, because, it seeks a broad-based 
patronage which is likely to include inter-State passengers. A 
mote] situated near an inter-State highway and which is adver- 
tised in journals in and out of the State and for which bill-boards 
are put up on the highways is a covered establishment. 

The CRA throws open all such covered establishments and 
premises to “‘all persons’’ equally; and they become “‘entitled 
to” ‘‘the full and equal enjoyment of the goods, services, privi- 
leges, advantages and accommodation without discrimination or 
segregation’? No racial or color discrimination or segregation 
can be practised on the ground of race, color, religion or national 
origin of persons. The word ‘persons’ in plural is prefaced with 
all inclusive ‘all’, therefore, the statutory entitlement is extended 
to every man, woman or child of every race irrespective of his/ 
her color. The words ‘shall be entitled’ “are emphatic in their 
meaning; and the entitlement under the statute is both as matter 
of course and as a matter of right. Any one can without any let 


or hinderance be admitted, served, or lodged inany hotel or | 
motel. Hecannot be refused admission and service, in any of | 


1. Miller v. Amusement Enterprises, 35 US LW 2157 
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the covered establishments; and cannot be said to trespass the 
premises even if he is asked to go away by the owner of the 
establishment, subject to his peaceful behaviour while on, or in, 
as the case may be, such premises. Nor he can be denied access 
by the owner or any of his agent directly or indirectly, or by use 
of threat or intimidation. The attempt to do so is also made an 
offence punishable as its commission. The burden to prove that 
a place is not a covered establishment, and that it isa privileged 
place not open to the blacks or other persons of like category is 
on one who seeks to deny the access, or excludes and segregates 
any person, avy past practice, custom, usage or court order 
notwithstanding. 

A person subjected to segregation and discrimination has a 
statutory remedial right to seek an injuctive relief, and thus by 
means of a court order the person practising racial discrimina- 
tion can be enjoined from continuing to do so. That latter is 
liable civilly; and cannot be made liable to acriminal prosecu- 
tion.’ However, others, outside hoodlums who conspired to 
prevent from, or assault the blacks for exercising their statutory 
right of uninterrupted admission and service in any covered 
accommodation, place or premises can be procecuted and 
punished.” For enforcement of his right to claim the remedy a 
person can move a federal district court without regard to the 
availability of any other administrative and other remedies. 
He apply for legal aid if ‘in such circumstances as ‘not been able 
to bear the expenses, and can be provided by the court, if it ‘may 
deem just’ with an attorney and an authorisation for commence- 
ment of his action without payment of court fees, costs, or 
security. 

At the same time, if the complainant feels that the pattern 
Or practice is injurious to enjoyment of the statutory right to 
desegregation is on an aggrevated scale, he can lodge a com- 
plaint with the Attorney-General who may ‘if he certifies that the 


1, Heart of Atlanta Motel v. United States, 379 US 241. 
2. 201 (a). CRA 
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case is of general public importance’ intervene in the civil action 
initiated by the complainant. Alternatively, the Attorney- 
General on receipt of the complaint before the initiation of 
judicial proceedings, may refer the matter to the governmental 
agency concerned to stop practi ing racial discrimination. If the 
advice is not heeded and grievance not redressed, he can on his 
own file a suit in a three judges federal district court asking for 
an order restraining the authority concerned from continuing to 
practise segregation.1 

The statutory remedial right under the CRA is a legislative 
affirmation of the right recognised by the Supreme Court 
through judicial legislation; and acceptance of the recommenda- 
tion in this respect made by the Attorney-General, Brownell. 
This is found necessary in view of the hostile attitude of the 
State courts in the South and loss of confidence in their ju tice 
on the part of the Negroes. The new statutory provisions of the 
GRA make the enforcement of the civil rights less fraustrating, 
less time consuming, less expensive and arduous, and a little 
more certain. These provisions are in a way entrenched pro- 
visions and cannot be overridden by State Statutes, State court 
practice and procedure, and are free of technicalities of common 
rules of evidence and procedure. 

6.22—Judicial support— legislation upheld : 

The GRA provisions throwing open privately owned 
premises under ‘Title II were challenged and impugned as 
unconstitutional allegedly on the similar grounds which had 
prevailed in respect of the Civil Rights Act, 1866 in the Civil | 
Rights csaes [suprs pp. 26-34] eighty years ago. Jt was contended 
that the law laid down by the Supreme Court in those cases was 
not affected by the Brown decision; and as such it still held sway. 
The provisions of the CRA were ultra vires the legislative powers 
of the Congress as construed by the Court in terms of clause (5) 
of the Fourteenth Amendment; and: private discriminatory acts 
fell beyond the scope of regulatory power of the Federal 
Congress even though they might be deemed to fall incidently in 
the course of inter-State trade, commerce and intercourse :— 


1. 203-CRA. 
2, US v. Johnson, 239 US 563, 


3. 207 CRA 
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The Atlanta Motel Gase.1 —The appellant-plaintiff, a com: 
pany carried on the motel business in certain premises 
situated near the inter-State highways 75 and 85 in the City 
of Atlanta in the State of Georgia. Its advertisements appeared 
in journals and magazines circulated and read in and out of 
the State of Georgia; and its bill-boards and highway signs 
appeared along the said highways as well as on certain other 
roads in the State. It was easily accessible from the highways; 
and some 75% of its guests were those in transit on trans 
country routes. Till the enactment of the CRA all these per- 
sons were whites as the blacks were denied admission, even 
if, rooms were vacant. On the commencement of the CRA 
the Attorney—General of the United States required it to 
throw its doors open to all transit passengers without dis- 
crimination of raceand color. ‘The appellant, thinking that 
its business would be adversely affected if it complied with 
the requisition of the Attorney-General sought a declaration 
that the CRA provisions were unconstitutional and void. It 
contended that the requisition unduly and unconstitutionally 
restricted its right to ‘operate its business as it wishes’ and 
its rigat to its property was in effect ‘taken’ without due 
authority of law and payment of compensation. Quriously 
enough it also contended that the Attorney-General’s 
requisition subjected it to involuntary servitude, and there- 
fore, it was entitled to the protection of the Thirteenth 
Amendment. It lay a claim to the protection in the 
reverse from the anti-slavery constitutional provision which 
was intended to benefit those who were subjected to involun- 
tary servitude before its adoption as part of the slavery 
abolition. The respondent—-defendant, the United States 
refuted these contentions; and urged that all these were 
unfounded. If conceded that these would perpetuate the 
system of racial discriminati.n and segregation and the evils 
associated with them which the Thirteenth Amendment and 
the civil rights legislation were intended to put an end. No 


1. Heart of Atlanta Motel v. United States, 379 US 241; See also Katzenbach v. Mc 
Ciling, 379 US 294; 
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protection of the Thirteenth Amendment could be claimed 
to sustain the much condemned system of segregation and 
racial inequality. It contended, further, that the CRA 
prohibitions outlawed segregation in places of public accom- 
modations and places which facilitated and affected 
operationally ‘commerce’; and for that matter, the CRA was 
inira vires the legislative power of the Congress under the 
commerce clause. The operational effects of the statute 
were regulatory of commerce and were within the regula- 
tory power declared by the Court in a number of decisions. 
Further, it denied that there was any ‘taking’, The plaintiff- 
appellant remained the owner of its motel property; and 
there was no acquisition of property in any sense of the term. 
The motel answered the description of a ‘covered’ establish- 
ment in the context of the facts on record. Its operations 
affected commerce so as to make it subject to the Sherman 
Anti trust Act. 

The Atlanta lederal three judges’ district court refused to 
erant the declaration asked for; and issued an injunction to 
enjoin the motel from refusing to accept the Negro guests?. 
The Supreme Court affirmed the judgement. 


The federal district court held that the provisions of 201(a), 
(b)(1) and (c) of the CRA were intra vires the established regul- 
atory commerce power of the Congress. The scope of operations 
of civil rights in the course Of inter-State commerce, the court 
held, must at least be as broad as that exercised by the Congress 
in respect of anti-trust law, or Jabor relations law. The Supreme 
Court, agreeing with the court below, held that the motel fell 
under Title II category of ‘covered’ accommodation, and as such, 
was bound to comply with the statutory direction requiring de- 
segregation in respect of its business of renting sleeping accom- 
modations to out of town guests. The Opinion of the Court was 
delivered by Justice Clark. The learned Judge, speaking for the 
Warren Court, drew a distinction between the ‘carefully limited 
‘category of Title IT enterprises and the category of inns, theatres 


37. Heart of Atlanta Motel Inc. v. United States, 231 F. Supp. 393 
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and conveyances covered by the Civil Rights Act, 1875. He 
observed that the reference to the Civil Rights precedents was 
“‘inapposite, and without precedential value’? in determing the 


constitutionality of the impugned CRA. The question that the 
Commerce clause basis too should be deemed to have been rejected 
by the Court in the Civil Rights cases for supporting the civil 
rights legislation was not throughly answered by the learned Judge 
(Bradley). He said that the contention that certain business con- 
templated in 1875 Act could not but have ‘affected’ commerce; 
and the fact that the Court did not sustain them should be taken 
to have disapproved civil rights law even under the commerce 
clause could not be held. This was, because, “there is no language 
in the Civil Rights cases which indicates that the Court did not fully 
consider whether the 1875 Act could be sustained as an exercise 
of commerce power’’. Black J. in a separate concurring opinion 
added that nothing in the Civil Rights cases ‘“‘gives the slighest 
support to the argument that Congress is without power under 
the commerce clause to enact the present legislation, since in the 
Civil Rights cases this Court expressly left the validity of 
such anti discrimination legislation, if rested on the commerce 
clause’. Douglas J. too concurred in the judgement of the Court, 
but differred as to the reasons for that. He was ‘somewhat 
reluctant’ to found the validity of the CRA ‘solely’ on the 
commerce Clause. He felt that the Congressional power had a 
broader base in the Fourteenth Amendment; and said that a 
decision based on that would have a more settling effect, and 
would have made it unnecessary in each case to consider if the 
given place of public accommodation ‘affects’ commerce. The 
learned Judge said that the CRA was not founded on the 
commerce clause to the exclusion of the enforcement clause of 
the Fourteenth Amendment. The scope of the Congressional 
legislative power was proportionate to ‘the high duties assigned 
to it? under that Amendment; and in accordance with the un- 
assailable precedents of the Court it enabled Congress ‘to perform’ 
its high duties by ‘all means which are appropriate’ to ensure”’ 
‘equal protection’ of the laws’ to all citizens equally and evenly. 

The Ailanta Motel decision validated half of the Title IT of 
the GRA under the commerce clause, in preference to the 
Fourteenth Amendment. The raison de etre for this was the 
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Civil Rights cases proviso to the Amendment limiting its opera- 
tive scope to State action. This is not to say that the Court 
would not have validated the CRA had the Congress chosen to 
found it on the Thirteenth-Fourteenth Amendments. The Con- 
gress based the Title II provisions upon the commerce clause by 
way of abundant caution. The Brown law extensions of equal 
protection of the laws clause would have implied an immediate 
extension of legislative power under clause (5) of the Amendment 
as well. Alternatively, the legislative power would have been 
derived from the ‘necessary and proper’ clause of Article | of the 
ee tution, because, under the Mc Collough v. Maryland’ rule the 
power ‘necessary and pepe: for exercise of the federal powers 
should be deemed to be “vested....in the Government of the 
United States’. Even if these choices were not open to the Court, 
it would not have been inclined to declare the CRA unconstitu- 
tional in view of its clear commitment to the civil rights program, 
although in the event it would have to reconsider the true scope 
ofthe Civil Rights cases after encroachments already made by it 
into them by the Boynton-Burton and _ sit-in decisions in the 
wake of the civil rights enforcement drive pressed by its judicial 
process. Justice Douglas, in fact, expressed himself on this aspect 
of the matter. The fact that the Congress floated its CRA 
Title II on the waters of inter-State commerce which swelled by 
the feeder streams of judicial decisions under the commerce clause 
and made the work of the Court easy. The regulatory power 
under this clause could affect private action was never in doubt. 
The private action could be regulated to the extent it directly 
or indirectly, or tangibly or intangibly affected commerce: 
travel, traffic, movement navigation or other means of trans- 
portation. It was established axiomatically that racial discrimi- 
nation and color segregation caused friction, conflict, and could 
lead to disturbance due to racial strife, violence and rioting. 
Therefore, the Congress could incontrovertibly forbid segregation 
and discrimination based on race and color or in the course of 
commerce, trade and intercourse-under the commerce clause. 

In addition to outlawing segregation in the covered establish- 
ments under the commerce clause, the GRA abolished racial 


1. 4 Wheaton 316 


Jupic1au PositTivism 189 


segregation at all public places ‘if discrimination or segregation... 
is supported by State action’. This provision virtually codified 
all extensions of State action concept of the Civil Rights cases by 
judicial legislation made by the Supreme Court. It abolished 
discrimination or segregation ‘carried on under color of any law’, 
any custom Or usage having force of law, or otherwise with the 
support, approval, sanction enforcement or requirement of State 
action! or exercise of governmental powers- legislative, execu- 
tive, judicial or administrative. The words ‘state action’ were 
used in the CRA in a comprehensive sense. They embraced action 
performed not only be governmental agencies, but also action of 
governmentally financed, supported, controlled, regulated or 
supervised bodies, institutions or instrumentalities. The context 
did not exclude action perce ptibly performed by a private agency 
if it derived its sanction, support, justification, or enforceability 
from State action so long as such support, sanction etc. was not 
too remote. Any participation, involvement, or obligation assu- 
med or undertaken by a State agency might establish such 
associational nexus between the private conduct and the State 
action as to paint that with state action pigment. The extension of 
financial assistance out of the tax payers’ moneys, providing the 
police protection and assistance and making available the sanction 
of judicial process makes an action State action. [ suprs pp. 21-27] 
The school segregation in the sphere of public schools established, 
recognised or supported by the public funds was State action 
segregation; and was, therefore, struck down in the Brown.? 
Segregation in bus terminal restaurants and waiting rooms, or 
municipal parking places was proh bited in the Boynton,3 the 
Taylor* and the Burton.® It was forbidden at the store lunch 
counters in the své-ms cases® because it was required, appro- 
ved or enforced with the assistance of the police, and apprehension 
trial and conviction of the defiant by a State law court. All these 
instances of segregation were instances of State supported 


201 (b)(d). CRA 

Supra pp. 65 et al. 
Supra pp. 117-118 
Supra pp. 120-121 
Supra pp. 126-127 
. Supra pp. 129-131 
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segregation. Segregation when supported by an affirmative state 
policy fostering segregation in publicly operated facilities!, when 
permitted and required as a head of the State police power, when 
sought to be justified on the ground of preservation of law and 
order, public peace®, or asa precautionary measure against 
racial disorder® was deemed to be state action segregation. 

Not only the CRA abolished statutorily the State action 
segregation, it also laid down that any orderly open defiance of 
such segregation would be an offence. After the commencement 
of the GRA no one would be found guilty of any segregation 
law, ordinance, rule, by-law, custom or usage having force of 
law for ‘exercising or attempting to exercise any right or privi- 
lege secured by section 201 or 202’. This statutory provision as 
other provisions of the CRA became effective with effect from 
the date of commencement, namely, July 2, 1964. In accordance 
with the ordinary presumption the provision would have been 
prospective and could not affect cases which had been disposed of 
before that date. However, as it contained no saving provision in 
respect of pending cases and proceedings, they were rendered 
abated : 


The Hamm’s case.*—The petitioner Hamm, a Negro 
accompanied by of his friends (deceased since then) went to 
Mc Crory’s variety store at Rock Hill in the State of South 
Carolina. The store was one of the long chain of stores 
belonging to Mc Crory in the various States. After buying 
certain articles, they moved to the store lunch counter and 
asked to be served, ‘The manager of the store refused the 
service, and asked them to vacate the seats they had occu- 
pied meanwhile. Ontheir refusal to move away, the 
manager called in the police. They were arrested, and 
later were prosecuted for an alleged trespass of the store 
premises. The Court affirmed their conviction. 

The petitioner appealed against the judgementof the 


1. Supra 
2. Ibid. 


3, Supra 
4, Hamm v. Rock Hill, 379 US; 306. See also Blow v. North Caroline. 379 US 684. 
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State Supreme Court and the United States Supreme Court 
granted certiorari. During the pendency of the appeal the 
Civil Rights Act, 1964, was passed and came into force. The 
appellant raised a new point of law based on the new legis- 
lation; and contended that although the State Court 
judgement in the case was passed before the commencement 
of the said Act, after the institution of the appeal the whole 
case got reopened. Under the new law, he urged, his 
contention based on the Fourteenth Amendment was _ reen- 
forced as when the State courts had rejected it the legal 
position was not as favourable as under the newly enacted 
law. Therefore, he contended that the judgment of the 
State Supreme Court be reviewed in the context of the new 
law. Alternatively, he contended that the Mc Crory store 
answered the description of a Title IT establishment in which 
Segregation was enforced with State action support implied 
in the intervention of the police and the Statecourt judg- 
ment in favour of the store. Consequently, he submitted 
that he should not be convicted for his having exercised 
the statutorily declared and recognised right not to be discri- 
minated. The punishment for this, he contended, further, 
would bein violation ofthe statutory protection made 
available with effect from the date of commencement of the 
statute, in the absence of any statutory saving for pre-statute 
proceedings. ‘he respondent disputed the plea on the 
ground that it would, if accepted, give the statute a retro- 
spective operation against the accepted rules of judicial 
interpretation of a statute. The Supreme Court held that 
the conviction of the petitioner would abate; and decided in 
his favour. 


The judgment of the Court was delivered by Justice Clark. 
The question for decision was whether a person would have the 
protection of the CRA in respect of commission of an act—stay- 
in and sit-in inside an establishment against the wish of the owner 
committed before the commencement of the statute. In other 
words the issue for decision of the Court was whether the statute 
would cause abatement of a pending appeal against the judg- 
ment of a State court under which the appellant had been convicted 
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for an act which was allegedly an offence at the time of its com- 
mission, but ceased to be so after the enactment and com- 
mencement of the CRA. The Court answered it in the affirmative. 
The learned Justice Clark in the course of the Opinion said: 
“The availability of the Act as a defence against punishment is 
not limited solely to those who pursue the statutory remedies... 
We noted the existence of a body of federal and State laws to the 
effect that convictions on direct review at the time of the conduct 
in question is rendered no longer unlawful by statute, must 
abate. Prosecution for crimes is but an application or enforcement 
of the law, and if the prosecution continues it must continue to 
vivify it.”’ The decision was in line with the other si/-in cases, 
only the ground and reason for the decision was new. The 
defence based on the Fourteenth Amendment the Court. did not 
consider; and it seemed, it did not think the same ‘free 
of doubt’; and preferred to decide it on ‘an interpreta- 
tion of the statute which renders a constituational decision 
unnecessary’, thus obviating the necessity of reconsideration 
of the Czvil Rights cases. The Court seemed to think that the 
federal law, the CRA, rendered the State law inoperative 
after its (former’s) commencement. An act which was an 
offence earlier under the State law was transformed into 
a statutory right under the new federal law. Therefore, the 
Court could not but enforce the right lest the federal law was 
defeated by the judicial process. 


CHAPTER 7 


UNTOUCHABILITY ABOLITION 


The Hindu social order was immemorially established on 
foundations of a four tiered varna caste system. ‘The varnas castes 
were as follows, namely, 

1, Brahmin 

ll, Kshatriya 
ili, Vaisya; and 
iv. Sudra. 

This four-fold division was, by certain Brahmin rishis, deemed 
as of divine origin, having been established by Brahma, the God of 
Creation, to ensure progress of the society.1. The Lord declared 
the assigned roles, functions and obligations of men belonging to 
different varnas castes.2, The varnas karma order was thus a rank 
order of social status. Men were by nature unequal in rank; 
and there was a natural order among them. All were not equal; 
and social inequality was natural. Brahmin was ordained to 
study, to teach, to do yajna and to defend dharma. Kshatriya was 
ordained to protect and defend the realm, to rule and to make 
donations, Vaisya was asked to do cultivation, to protect the 
cattle, to trade and establish industry, to lend money and to 
make donations. Sudra was obliged to show respect to those 
who were his superior by caste; and to serve men of those 
higher castes. Neither caste classification was secular, nor its 
1. atarat J face ag ya arg cota : 

qeraa afag aaa ys a fradaa 
2. agai war ase yo HEA faaraar : 
3. WHAT FT yRea sy: HA Tareas Vaasa aniat BaqrAAqaaT 
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causal factor was private property or vocation. Instead the caste 
divisions ranked in accordance with the Brahmin’s intellect, the 
Kshtriya’s political and military power, the Vaisya’s wealth and 
the Sudra’s labour. Yet division of labour too was not any 
rational explanation of the caste divisions. In the pyramidal 
caste hiararchy they enjoyed the highest imperishable bliss, if they 
fulfilled their assigned duties. But the silver lining in the black 
cloud of caste inequalities still was that it prevented growth of 
any system of slavery. A sudra subsisted by serving the twice born 
classes; but certainly was not a slave of any one of the higher 
caste Hindus. In fact slavery could be imposed on any one inclu- 
ding a brahmin consequent to capture in war or sale by the 
father. The caste was irrelevant to slavery. That was the reason 
that no act of emancipation as witnessed in the Western countries 
including the United States of America was ever necessary in 
India. Any existing traces of slavery dating since the Muslim 
period of the Indian history and later of the European was abo- 
lished on enactment of the Indian Penal Code in 1860. 


In the pyramidal caste hiararchy, the Brahmin was placed 
at the apex; and Sudra atthe base. The brahmin read vedas. He 
inherited ‘sacred learning’ and sacred science could be learnt 
under him. Subject to his not falling off from the ordinance of law, 
he could be a teacher and a preacher; and would command res- 
pect and reverence from persons of other castes. He was the intel- 
lectual leader, nay, he claimed the distinction of being the only : 
one endowed with learning and intellect. He could deny know- 
ledge to a sudra. ‘The great guru of the Mahabharata Dronacharya 
refused to admit Eklavya as his student, and thus denied him the 
opportunity to learn and practice archery in his ashram. 


The brahmin’s person was sacred. He was deemed worth 
more than what could be compensated. One who killed him 
would commit most reprehensive crime. No amount of head 
money would atone the sin. .A Brahmin, would not intercourse, 
inter dine and intermarry with non brahmins, more so, with 
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sudras. He would not eat food offered by a sudra or “which 
has been brought (beingtouched or not) by an impure sudra. He 
would not eat in the same row with a sudra. Ifa sudra touched 
him while eating, he would leave off. He would keep the prescri- 
bed minimum distance between himself and an untouchable. 
Except in Kashmir, and to a lesser extent in Bengal, he was a 


vegetranian and teetotaller. | 3 | 
Next in order was a Kshatriya. He was the ruler, and 


belonged to the warrior class. He showed respect to a brahmin 
as due to a father. He held political power and bore arms. 
His duties included defence of the territory, protection of the 
subjects, organisation of government and administration of 
justice. He was worthy more than the ruled. The killer of a 
Kshatriya gave a thousand cows for expiation of his sin. The 
vaisya along with brahmin and kshatriya was included in the 
so called dwija, and thus was also entitled to undergo thead cere- 
mony (upnayna smskar) and study of veda, cultivated land, establ- 
ished industry, and carried on trade and business. He controlled 
economic power; and cooperated with the kshatriya to maintain 
his hold on means of production and land ownership. One who 
killed him gave hundred cows to earn expiation of his sin. 

The lowliest and the last in the caste hiararchy was the sudra. 
He showed respect to those superior by caste, and derived the 
highest bliss by doing his assigned duties. He was not allowed to 
withhold labour or strike work. His was the duty to serve, and not 
to reason why. He did not pass a learned brahmin without add- 
ressing him. He was an unskilled manual labourer, and more 
often than not received less than cost of his labour. He was, 
for that reason, most exploited, landlless, poor, and afflicted 
with dependence upon the higher caste men. One who killed him 
gave only ten cows for expiation. He did not study veda; and 
would not kindle sacred fire or do works “prodctive of rewards’’. 
Neither a teacher would initiate him, nor would permit him 
to reside in ashram. A  brahmin would avoid him; and 
would interrupt recitation of veda, if he was around. The 
latter was segregated from men of the higher castes in matters 
of residence, food, education and what not. Not only he lived 
separately, but also did not frequent the areas inhabited by 
men of the higher castes, except while on work. He was so to 
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say, an untouchable. The stigma of untouchability could not be 
shed or washed off. Born an untouchable, he would die as such. 
According to his jati (sub-cast) and avocation he would be a 
bhangt, jamadar (sweeper), chamar (shoe maker), dhobi (washerman), 
kahar (water man), kasai (butcher) or dome. Certain of the occupa- 
tions e.g. swine herding, leather tanning and shoe making, toddy 
tapping which were often considered defiling, were associated 
with the low caste man. He was a servant or an unskilled landless 
labourer, if not carrying his traditional avocation. His head 
price was low. 

It is said that in earlier stages of development of the Hindu 
society caste divisions were neither founded wholly on hereditry 
principle, nor the lines of varna divisions ran straight the inclusion 
in the for knowledge, character and occupation were deemed 
relevant higher castes, and even if, unimportantly, the heredity 
principle was occasionally not deemed inviolable. 

The existing social order was not, however, as simple as 
described in the dharma shastra. The actual state of affairs were 
very much complex and confused, because, the existence of any 
number of intra caste jatis, (sub-castes) that is, intra caste endoga- 
mous groups practising traditional rituals and occupations. The 
jatis and not castes constituted the real social units. These were 
many and ran into four figures. ‘The processes of division were 
often accompanied by processes of the slow imperceptible approxi- 
mation of men in one caste with the men in next higher caste, and 
also slow sanskritisation: intra-caste movement which according to 
Professor Srinivas meant movement of men of one jati to another 
jas,’ in the higher tier in the society in any given linguistic division 
or area. For instance, Vishwamitra, a distinguished sage and 
his clan were said to be non-Brahmin Kashtriyas; but because of 
the learning, knowledge and higher qualities of mind and heart 
were admitted in the Brahminical fold in face of stiff resistance 
from certain quarters. The rigid caste divisions were not without 
intra social conflicts rivalries and convulsions. Parasuram, the 
proverbially angery sage, was credited to have attempted seven 
times genocide of the Kashtriyas. ‘The progressive social groups 
including, of course, the Buddishts and the Jains stood opposed © 


1 Srinivas M.N. The Caste System in India, ‘‘Social Inequality”’ edited by 
Andre ‘Be’ teille. 
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to caste divisions and caste scale hiararchies; and propagated 
the idea of a caste-less society based on human dignity and equa- 
lity on one hand, and unity of the social order on the other. The 
Lingiyats of the South too seemed to have had questioned 
castism. 

However, the bulk of the Hindu society remained caste 
ridden. Men were placed unequally. A Hindu would be born 
with his varna and into his jati (sub-caste); and his jati was not 
of his own choosing. His varna was a matter of heredity and 
origin; and never a thing of choice or acquisition. He lived as 
a caste man and followed the norms of his jati. His status in social 
order was involuntarily and unalterably fixed. His mode of 
living, profession and avocation were determined inexorably by 
his sub-caste. Likewise his children belonged to his own caste 
and jatz. The varna—yati classification was a crude social fact, a 
sanctioned status, traditionally recognised and enforced by 
general customs or usages having force of law. Violations of caste 
injunctions and jatz customs would invite excommunication 
(jatt vahiskar). 

The texts of dharmshastra expressly recognised the caste 
rigidities. superiorities and privileges of the higher castes; and 
disabilities, disqualifications, incapacities. inhihitions and indign- 
ities of the lower caste-divisions in general, and of the lowst caste 
sudras in particular. The law reflected the prejudices and denials 
which the powerful and the wealthy held for the poor and the 
downtrodden. It sanctioned their social segregation and outrage- 
ously enforced it. For all practical purposes of law the society was 
taken to consist of two classes, namely, (i) the twice born of the 
higher castes entitled to superiority over sudras; and (ii) sudras 
and untouchables. Law was unashamedly modified in its appli- 
cation to the second class, consequent to their caste disability to 
perform sacrifices or homa. Or prohibition in respect of entry 
into places of worship or assemblage For instance a sudra could 
adopt without performing /oma or any religious ceremony. 

The varna caste caused rigid social divisions, class hiarachies 


* State of Madras v. Champakam Dorairajan, A.1.R. 1951 S.C. 226. 


1, Devarajiah v. Padmanna, A.I.R. 1958 Mys, 84, 
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and status stratification sanctioned by dharma. and law. To abide 
by, and conformity with approved social behaviour in accordance 
varna smaskar was a virtue and in accordance with dharma. Law 
recognised and enforced caste inequalities and provided for disc- 
rimination and segregation at caste levels. The legal rules derived 
from the written texts and also customs and usages having force 
of law provided negative sanctions from violations of caste injun- 
ctions in respect of marriage, inheritance, adoption, maintenance, 
property relations, taxation, law, administration and state 
services. The penal law and _ procedure for trial varied 
with the caste of the accused. The protection of the law too 
was unequal. The punishment for similar offences was 
dissimilar, and was fixed variously for men of various castes. Peo- 
ple were treated unequally before the law, because, the law was 
the caste law; and there was no general law of the land. There 
were no general equal laws for all. Protection was of the caste 
law which prescribed social injuctions, prohibitions and obliga- 
tions, ordained intra caste social intercourse, and prohibited 
violations of caste prohibitions. Manu prescribed inira caste 
savarna and sajattya (endogamous) marriages for the higher caste 
men; although did not entirely deem a marriage between a 
higher caste man and a lower caste woman invalid. But, the 
practice of a lower caste man marrying a higher caste woman 
was almost prohibited. One who married sudra woman became 
a sudra; and one’s children would also suffer the same fate. The 
would be excommunicated. The higher caste women were requir- 
ed to be saved from being poliuted of inter-course with sudra men. 
Krishna exhorted Arjuna to fight the righteous war of Maha- 
bharata for the reason among others protection of kshatriyawomen 
because the clan and caste-family status which would be lost, if 
the women because polluted with caste degradation. Even if pro- 
hibition of hypergamy inter-caste-marriage was directory in the 
beginning, it hardened later into a rule of a hard rigid custom. 
The Mitakshara and the Dayabhaga, the two works of the uncodi- 
fied Hindu law prohibited inter-caste marriage between a man 
of a inferior caste and a woman of a higher caste, for instance, 
marriage of a dome with a girl of harce caste; or a khatri with a 
brahmin girl. 

1. Article 366 (24)/Article 341 of the Constitution of India. 
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The doubts disputes and caste claims could be raised in 
caste courts manned by caste and village elders. The caste 
offences could earlier be punished with fine, and in serious cases 
with excommunication. Later the customary jurisdications 
became desuetude; and later the courts established in British 
India decided the caste matters in accordance with the law of 
the defendant. | 
| The caste stratification and segregation did not make sudras 
untouchables, but did provide the causal factor for the sudras 
becoming untouchables. 

The untouchables largely include sudras, and others at the 
outer fringe of the caste system. They were  anaryas, dravids, 
antayasis, achhut adi dravidas and the out-castes. Gandhiji called 
them faryans. Officially and statutorily they are described as 
‘depressed classes’, and more often than not as scheduled 
castes.! The President may in consultation with the Government 
of a State, by a public notification specify the castes, races or 
tribes or sections of such castes, races or tribes as scheduled 
castes. Since after the commencement of the Constitution on 26th 
January, 1950, the President has issued a number of notifications 
in accordance with the provisions of Article 341 of the Constitu- 
tion.’ Once issued any Presidential Scheduled Caste order can 
be varied only by a law of Parliament. Frequently modifications 
have been made consequent to state reorganisations e.g. when the 
new State of Andhra was established appropriate variations 
were made in this respect by the Andhra State Act, 1953. On the 
basis of recommendations of an advisory committee set up by the 
Government of India in 1965, the Government is now given a 
power to do the necessary “‘inclusions in, and exclusions from’? 
the lists of scheduled castes for adjustment of representation, and 
re-delimitation of parliamentary and Assembly constituencies 


1, The Constitution (Scheduled Castes) Order, 1950 [Ministry of Law, Noti-, 
fication No. 19, Aug. 10, 1950- Gazette of India Extraordinary, Part II 
Sec. 3, p. 163]. See also 
(i) The Const. (Sch. Castes) (Part C States) Order, 1951. 
(ii) (J.&K.) Order, 1956. 
(iii) (Dadra & Nagar Haveli) Order, 1962. 
(iv) (Pondicherry) Order, 1964. 
(v) (Goa, Deman & Diu) Order, 1968, 
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necessitated for reasons of population growth, change in popula- 
tion patterns due to movements from rural to urban areas, under 
developed areas to developing areas and _ industrial centres. 

The population figures of scheduled castes based on census 
data is as below : 


1951 52,204,649 15.32%, 
1961 64,417,366 14.67% 
1971 79,995,896 14.6%, 


The increase in scheduled castes population in the first inter 
censual period was 16.43%, while the registered increase in gene- 
ral population for the same period was 11.58%. The largest State 
concentration of scheduled castes was in Uttar Pradesh. In 1961 
it was 15,399,881 [ 20.88% 0f the State population of 73,746,401] 
Next in order was Punjab [20.38% of the total State population of 
20,306,812 |. The States of West Bengal and Tamil Nadu (then 
Madras), Rajasthan, Orissa, Bihar, Andhra Pradesh, Karnataka 
(Mysore) and Madhya Pradesh closely followed in order with 
10.73%, 1801%, 15.75%, 1400%, 13.22%, 13.14% and 16.67% of 
the total State populations. In case of the Union Territories of 
Pondicherry and Delhi the Scheduled castes population was, 
respectively, 15.40% and 12.85% of the territorial populations. 
The members o.; the scheduled are largely Hindus; and toa 
lesser extent Sikhs (1.44%) by religion.. 

The Constitution of India provides for securing ‘‘Equality of 
status and opportunity” to all the citizens. The State - the 
Government of India, Parliament of India and the Government 
and the Legislature of each of the States and each of the Union 
Territories, and all local or other authorities within the territory 
of the Union of India or under the control of the Government of 
India including statutory corporations’ must take active steps for 
promotion of educational and economic interests of the scheduled 
castes. Article 46 of the Directive Principles of State Policy lays © 

down as under : 


‘‘The State shall promote with special care the educational 

and economic interests of the weaker sections of the people, 

and, in particular, of the Scheduled Castes -- - - and shall 

protect them from social injustice and all forms of 

expliotation”’. | 
1. Subhdev Singh V Bharatrom (1975) 18.8S.C. 421. 
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The Directive Principles of State Policy are deemed to be 
‘fundamental’’ in the governance of the country; and conse quen- 
tly it “shall be the duty of the state to apply these principles in 
making laws’’. The State action striving to promote the welfare 
of the scheduled castes ‘‘by securing and protecting as effectively 
as it may’’ must inform all the institutions of national life. 

Like other Directives set forth in Part IV of the Constitu- 
tion Article 46 Directives are not made mere pious expec- 
tions of the framers. They have full legal force; and the direc- 
tives relevant in the present context are legal rules recogniseable 
by court of law. The positive discriminative state action-legis- 
lative, executive and also judicial, directed to their enforce- 
ment has constitutional sanction, and was re-enforced by the First 
Amendment. Any special. provision for advancement of—edu- 
cational and economic, of Scheduled castes cannot be fraustrated 
by judicial legislation in opposition to the principles of State 
policy. Anterior to the First Amendment the Supreme Court did 
not initially accept the protective discrimination in the Champakam 
Doratrayan' : 

The petitioners, Champakam Dorairajan and Srinivasan were 
Brahmin by caste. The former intended to apply, and the latter 
had applied, for admission, respectively, into Madras Medical 
College, and the Government Engineering College at Guindy. 
They would not be admitted to the respective colleges, because, 
they belonged to the brahmin community. They would certainly 
not have been denied admission, if selections were made on merit 
alone. Their cases could not be considered, because, selections 
were made strictly on a prescribed communal reservation basis 
and a plan for allocation of seats to different communities, 
namely, non-Brahmin Hindus, backward Hindus, Brahmins, 
Haryans, Anglo-Indians and Muslims. The communal reservation 
plan was allegedly made to “‘promote with special care”’ 
the educational interests of the Scheduled castes and other 
weaker sections of the people. The State Government pleaded its 
obligation to secure implementation of Article 46 Directives, 
Nevertheless, the Madras High Court; and in appeal, the Supre- 
me Court rejected the contentions of the State Advocate-General. 
They held that right to get admission on a non-discriminatory 


basis under clause (2) of Article 29 was individual citizen’s funda. 
{ State of Madras v. Champakan Dorairajan A. I. R. 1951. S.C .226 
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mental right which could not be abridged by any state action, 
although the state action was promotive of the Directive Principle 
of State policy. Das J., for the special seven - membered Cons- 
titution Bench of the Supreme Court, observed i in the course of his 
judgement as follows : 


“The directive principles of State policy, which by Article 
37. are expressly made unenforceable under Article 32, 
cannot override the provisions found in Part III which, 
notwithstanding other provisions, are expressly made 
enforceable by appropriate writs, orders or directions under 
Article 32. The chapter of Fundamental Rights is 
sacrosanct and not liable to be abridged by any legislative 
or executive act or order...... The directive principles of 
State policy have to conform to, and run as subsidiary to 
the Chapter of Fundamental Rights...... 5 


The law declared by the Supreme Court would thus, by 
delimiting special reservation provisions, subordinate the Article 
46 Directives to equal educational opportunity guarantee for all 
sections of the people, streses upon preference of the individual 
citizen’s right to non-discriminatory admission into educational 
institutions, ‘The general prohibition of discrimination on grounds 
of religion, race, caste, sex or place of birth, and the condition of 
non denial of admission into educational institutions on any of 
such grounds would treat scheduled castes largely at par with 
other castes. This would in fact mean that the strong and the 
weak would be treated similarly. ‘The unequals would be 
treated equally. ‘This would thus be discriminatory in fact and 
effect. This would keep the scheduled caste people where they 
had been all these ages. , 

The most important Part III provision in the interests of the 
untouchable is, of course, Article 17. It declares. 


‘‘Untouchability’ is abolished; and its practice in any form 
is forbidden. ‘The enforcement of any disability arising out 
of “untouchability” shall be an offence punishable in ac- 
cordance with law.” 
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The first half is declaratory of the State policy of the new 
social order inspired by the preambulatory objectives of 
Justice, Liberty, Equality and Fraternity. It is in the nature, of 
a head of the new public morality; and is intended to secure, 
for all the citizens ‘“‘equality of status and opportunity 
and to promote among them fraternity, assuring the dignity 
of the individual and unity of the nation.’ At first sight 
it is comparable to the proclamation of emancipation issued by 
Lincoln freeing the slaves of “slavery; and as such frees the 
untouchables of ‘“‘untouchability”’, and the disabilities, discrimina- 
tions, indignities, expliotation, liabilities associated with the age 
old abuses of untouchabilities. Nay, more than that it may 
also be deemed to be vroclamation and the Thirteenth Amend- 
ment to the American Constitution roled into one. On closer 
scrutiny, not only it is not a mere moral commitment, it is also a 
positive rule of constitutional law-a rule of basic organic and 
higher fundamental law. Unlike a principle of State policy it 
is a higher legal rule. lt is a positive enforceable legal rule. 
Besides thus being declaratory of abolition of ‘‘Untouchability’’, 
it embodies in it all that was, in not wholly similar situation, put 
in the Lincoln’s proclamation through the Reconstruction 
Amendments. Being a provision of Part III of the Constitution, 
it confers, so to say, certain fundamental immunities and _ privi- 
leges on all those subjected to the disabilities and liabilities 
consequent to ‘‘Untouchability’. This inferencial construction 
alone puts contents in the “untouchability”’ abolition clause; and 
is in conformity with its placement in the “Fundamental Rights”’ 
chapter in perference to Part IV-The Directive Principles of 
State policy. Unlike Pa art 1V provision the above clause is not 
merely a directive fundamental to the governance and a policy 
formulation principle of legislation. Also, unlike a directive 
principle it is enforceable at the individual initiative by 
procedure established by law. It enables and permits the 
hitherto untouchable person subjected to the practice of 
‘“‘untouchability’’ to refuse to beso subjected to such abolished 
parctice. In recognition of this position it seems, the Joint 
Committee of the Houses of Parliament for the Untouchability 
Offices (Amendment) Bill, 1972, most fittingly called the arti- 
culated immunities and privileges the “‘civil rights’’--“‘the rights 
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accruing to such persons by reason of the abolition of ‘Untou- 
chablity’’ by Article 17 of the Constitution. 


The raison de etre and the underlying idea of the second part of 
Article 17 too must not be missed. Those familiar with the century 
of the American Negro’s helplessness due to the inadequacies 
of the legal and judicial remedies consequent to the immunisation 
of the private action from legal and judicial enforcement in the 
Civil Rights cases cannot fail to appreciate it. It forbids any private 


action, conduct or practice of ‘‘Untouchability; and makes 
practice of untouchability or abetting any practice of untoucha- 
bility a crime. It adds a new crime to the penal law. Because 
the Constitution does it, and makes it punishable the legislature 
cannot be soft in the matter. The legislative discretion is confined 
to prescription of only the punishment; and establishment of pro- 
cedure by which a person committing “‘Untouchability”’ should be 
prosecuted and punished. The clear twin objectives of this special 
penal law would be deterence and prevention. Though these pur- 
poses may seen conflictual, yet there is no fundamental incompa- 
bility between them. The practice of ‘‘Untouchability’? must be 
prevented; and if a hardened antisocial person practised it, the 
punishment given should be deterrent to all likely to act in the 
forbidden manner. The punishment prescriptive must be changed 
with change in social outlook about untouchability. The crime 
wave in the social area must die out with spread of educa- 
tion, social awareness against caste prejudice, opinion against 
inequality and injustice. The “Untouchability” law must lessen 
the severity of punishment in step with the social change. 


Article 17 leaves no possibility of our Supreme Court falling 
into an error like which its American counterpart fell in till as 
late as the early fifties of this present century. The permissive 
segregation through State supported private action eclipsed the 
equal desegregated basis of race-relations ordained in the equal 
protaction of the laws guarantee of the Fourteenth Amendment. 
Unlike any Directive principle of State Policy, it makes the 
‘‘Untouchability”’ abolition a legal ‘“‘enforceable rule of the Cons- 
titution. It confers, by necessary implication and infrence a 
fundamental guarantee, nay, a fundamental individual right not 
to be subjected to any disability arising out of any practice of 
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“‘Untouchability’, despite any past customary usage, injunction, 
test etc. The State must strive to extend the principle and idea 
of social change set forth in Article 17. Its duty in this respect 
is further clearly made explicit by requiring it to ensure not only 
state action non-discriminative equality, but also to promote 
human equality by forbidding even any private action discri- 
mination on ground only of disabilities caused by ‘‘Untouchabi- 
lity’. It should take active administrative and legislative steps 
forbidding any discrimination on grounds only of religion, race, 
caste, sex, place of birth or any of them. The citizens can no 
more be seen to be subject to any disability, liability, restrictionjor 
condition with regard to access to public places and places open 
to or dedicated to the use of the general public. The State 
cannot allow or permit any caste or racial segregation at places 
of public resort or entertainment, public restaurants, hotels, host- 
els shops, bathing ghats, hospitals schools etc.’ It should make any 
usage or practice or restriction on temple entry by the untoucha- 
ble Hindus illegal; and provide for punishment for the caste 
Hindus refusing to throw open the religious institutions to all 
classes and sections of the society... Article 15 articulates a cen- 
tury of developments and judicial legislation around aqual protec- 
tion of the laws clause of the Fourteenth Amendment to the Ameri- 
can Constitution. It rejects the theory and jurisprudence of the 

Civil Rights cases of the American Supreme Court. Not only dis- 
crimination through state action, any discrimination through 
state supported/promoted private action is also abolished. The 
provisions of clause (2) of Article 15 are clearly intended to 

avoid the pitfalls of the Civil Rights cases and illogicalities of the 

legally permitted, nay, enforced segregation under equal but sepa- 

rate doctrine on ground only of race and colour till it was finally 

found to be impermissible by the Warren’s Court in the Brown 

decision. (Supra pp.55-33, Thus the provision abolishing “Unto- 

chability’’, and making its practice an offence punishable by law 

is an effective legal cata lysis needed for any social change inthe 
traditional old Hindu society. The provision out-lawing ‘“Untou- 
chability” in any form” is clearly broad enough to be taken to 


~ 


1. Article 15(2) 
2. Article 25 (2) (b). Venkalaramana Deveru v. State of Mysore, AIR1958 SC 255 
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confer directly on every person a right to be free from caste 
action against him for the purpose of enforcing untouchability.” 
Thus not only Article 17 confers a fundamental right not be sub- 
jected to ““Untouchability”’, but also gives a right to demand that 
the person practising it be punished. The Joint Committee on 
the Untouchability (Offences) Amendment and Miscellaneous 
Provisions Bill, 1972, drew particular attention to this aspect of 
interpretation of Articlel!7. The inclusion of declaration of 
abolition of “Untouchability” in Part III, and making acts or 
practices of ‘“‘Untouchability’? punishable by law meant that 
“certain rights were conferred on those subjected’? to the dis- 
abilities and indignities of ‘‘Untouchability’. The Committee 
called these rights “‘civil rights’; and went ahead to articulate a 
definition of civil rights as follows: 


“Civil rights” means any right accruing to a person by rea- 
son of the abolition of “‘untouchability”’ by article 17 of the 
Constitution”’. 


They also felt that the short title of the principal Act, 
namely, the Untouchability (Offences) Act, 1955 should be chan- 
ged; and this principal Act should henceforth or called ‘‘The Pro- 
tection of Civil Rights Act’’. 

The “Untouchability”’ abolition clause of Article 17 uses the 
expression ““Untouchability’? within inverted commas. Neither 
the term is defined in the definitional clauses of Article 366 of the 
Constitution, nor it is defined statutorily even in the Untoucha- 
bility (Offences) Act, 1955. Very weighty arguments were made 
for ‘‘a rigorous, but comprehensive”’ definition of the term before 
the Joint Committee on the Untouchability (Offences) Amend- 
ment and Miscellaneous Provisions Bill, 1972: but the said Com- 
mittee found the task well neigh impossible. The Government 
too thought that any statutory definition would, if given, narrow 
the scope of the statute. —The Committee left the term undefined. 
Sarvshri K. Mathew, Ajit Kumar Saha and a few others felt that 
arguments against the giving the statutory definition could not 
be sustained. A definition suggested, but not adopted ay the 
Committee was as follows : 

“Untouchability’? means and includes subjecting a member 
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of the Scheduled Castes or others to any discrimination, disabili- 
ty, suffering, restriction, liability or only condition on the ground 
ofpollution and isolation, caste, race, religion or any of them of 
such person or of his parents or family.”’ 

Thus the term bzars no literal, technical, grammatical! for- 
malistic or statutory definition; and means and includes “‘the 
practice as it had developed historically in this country.” It 
connotes the caste action or practice of non-touching of the 
members of the lowest caste Hindus by the caste Hindus. It 
means separation, segregation and isolation of such persons from 
the higher caste Hindus. It means keeping the haryans untouch- 
ables away from, and outside the main social stream for misplac- 
ed fear of pollution, requiring them to keep themselves aloof from 
places of public resort and also temples. It accompanies social 
segregation, economic isolation, non-entry into educational institu- 
tions disqualification for the learned professions, trade and indus- 
try. It impells absence of social inter-course; and forbids a 
marriage between a higher caste Hindu with a low caste Hindu. 
It results in socio-economic discrimination, loss of status, absence 
of civil personalities and civil liberties, perpetual social boy-cott. 
It is, so to say, discrimination, segregation disability, inequality, 
liability caused only by low-caste birth. 

The anti untouchability “‘law’’, making any act, omission or 
practice of untouchability an offence and punishable, can there- 
fore, be enacted by Parliament.’ The blank limitation upon the 
State legislation is only prospective, and operates in accordance 
with the doctrine of the occupied field. Article 17 does not necess- 
arily speak of a post-Constitution law. An ‘existing’ State law is 
good enough; and is simply rendered inoperative to the extent 
the field occupied by the parliamentary law, subsequent to the 
date of commencement of the latter legislation.2 If the existing 
State anti-untouchability law contains any provision repugnant to 
the provisions of law made by Parliament, then the “existing”’ 
State law to the extent of the repugnancy is void with effect from 


— 
a 


Article 35/17. 

2. PS. Charya v. State of Madras, A.J.R. 1956 Mad. 541 (548); State v. 
Davarajiaa v. Pachmanna, AIR 1958 Mys. 84 Krishan, A.I.R. 1956 M.B, 
207; State v. Banwari, A.I.R. 1951 All, 614. 
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the date of commencement of the parliamentary law. An amend- 
ment of any “existing”? State law is not permitted in so far as it 
deals with any aspect of an untouchability offence, and is repu- 
gnant with the parliamentary legislation. 

Parliament was intended to make and enact appropriate 
anti-untouchability law prescribing punishment for commission 
of acts of the forbidden type ‘‘as soon as may be after the com- 
mencement of this Constitution”. But the Untouchability (Offen- 
ces) Act, 1955 [Act No. 22 of 1955] was passed only in the sixth year 
of the Republic of India. The Act repealed 21 existing Sate laws! 
which were enacted before the commencement of the Constitu- 
tion. They provided for removal of civil, social and religious dis- 
abilities consequent to ‘‘Untouchability’’, and particularly, made 
provisions for harijan temple entry ‘“‘notwithstanding anything 
inconsistent therewith contained in any law for the time being in 
_ force, or any custom or usage or any instrument having effect by 
virtue of any such law or any decree of any court or other 
authority.”’ ‘They made punishable practice of ‘‘untouchability”’. 

The Untouchability (Offences) Act, 1955, the UOA, prescrib- 
ed punishment for the practice of ‘‘Untouchability’’, and for en- 
forcement of any disability arising therefrom, and for matters 
connected therewith. It forbade acts of omission or commission 
which caused social or religious discrimination, segregation or 
exclusion of the untouchables on ground of ‘‘Untouchability’’. 
Without attempting to define ‘‘Untouchability’’, the U.O.A. cate- 
gorised the forbidden practices of ““Untouchability’’ and made 
them punishable. In the context of sections 3-7 of the UOA the 
articulated practices of ‘‘Untouchability”’ included the following, 
namely, | 

i. Preventing temple entry by lower caste coreligionists. 

ji. Preventing access to places open to public generally, and 

enforcing customary disabilities with regard to access to 

rivers, ghats, village wells, tanks, water taps, village 
panchayat hall etc. 

(iii) Refusal to admit persons to hospitals, or educational 

institutions on the ground of low caste. 

(iv) Offering insults to a harijans, because, ‘‘of their being so.” 


1. Section 17/Schedule. 
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The UOA makes enforcement of any disability arising out of 
‘“Untouchability” an offence. It provides punishments for enfor- 
cement of untouchability disabilities in places of public worship 
and also social disabilities on ground of ‘‘Untouchability”. The 
punishment on conviction for the UOA offences may be imprison- 
ment which may extend to six months, or fine upto Rs. 500/-, or 
both. The UOA offences are cognisable and compoundable. The 
commission of such offences, or their abetment is punishable. The 
offences are statutory; and any commission or abetment of such 
offences invites strict liability penal consequences. 

Whosoever on ground of untouchability refuses admission to 
any person to a hospital, educational institution, hotel or other 
like place, or discriminates such person after admission therein 
commits an offence under the UOA. Whoever refuses to sell 
goods or render a professional service to any such person “‘at the 
same time and place and on the same terms and conditions at or 
on which such goods are sold or services are rendered to other 
persons in the ordinary course of business’? too commits an 
offence punishable under the UOA: 

The Barbers’ and Dhobis’ cases. The accused persons, six 
barbers and two dhobis refused to shave, and as the case was, 
refused to wash clothes of chamars even when asked by the village 
panchayat. In defence they pleaded that the caste Hindus would 
refuse to accept service from them, if they rendered any service — 
to the chamars and other untouchable Aarijans, They also submit- 
ted that the chamars were of a lower caste than themselves—the 
lower caste untouchables than them. The High Court held 
that they committed an UOA offence; and upheld their convic- 
tion. 

The UOA offences include dissuading any man from exercis- 
ing his new civil rights accrued to him consequent to the “Untou- 
chability” abolition; causing molestation or annoyance to that 
man,or socially boy-cotting him; or inciting anyone to act in any 
manner forbidden under the UOA. 


Temple entry : 


Public temple is a “‘place of public worship’’; and is defined 


i. tate v. Kishan, A.I.R. 1955 M.B. 207; State v. Banwari, A.I.R, 1955 All.615. 
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‘‘as a place of public religious worship, or which is dedicated 
generally to, or used generally by persons professing any religion, 
or belonging to any religious denomination or any section there- 
of for performance of any religious service, or for offerring 
prayers thereyn; and includes all lands and subsidiary shrines 
appurtenant or attached to such places’! Article 25 (2) (b) 
articulated a head of public morality and a social reform measure 
when it requires a Hindu temple to be opened to the Hindus for 
unfettered public religious worship; and further provides that it 
should be thrown open to all classes and sections of co-religionist 
Hindus. The temple entry by the scheduled caste men on equal 
and non-discriminatory basis along with other persons professing 
the same religion or belonging to the same religious denomina- 
tion is a head of social reform, and a law providing for this is 
deemed not to affect religious freedom of the caste Hindus. In 
terms Clause (2) (b) of Article 25 confers no right of temple 
entry; but enables the state to provide for this as a social reform 
and welfare measure. Indeed no conferment of separate temple- 
entry right is necessary as any opposition to temple entry by the 
scheduled caste men must b2 an enforcement of a disability arising 
out of “Untouchability.’’ Under Article 17 ‘‘Untouchability”’ 
having been abolished, this is clearly an offence punishable in 
accordance with Jaw. The prevention, resistance or opposition to 
temple entry arising out of ‘‘Untouchability’’ is made an offence 
punishable in accordance with section 3 of the UOA. Whosoever 
prevents any person from temple-entry must be guilty not only of 
Practising “‘Untouchability”, but also be instrumental to deny 
him freedom to prefer or practice religion equally along with 
persons professing the same religion or belonging to the same 
religious denomination as him. Nothing can justify any opposi- 
tion by a caste Hindu to temple entry by the haryans. Even an 
argument founded on his own religious freedom to worship in 
exclusion cannot be accepted. He cannot avail of his freedom of 
worship by denying similar freedom to his co-religionists includ- 
ing the untouchables who might profess the same religion and 
thus be his co religionists. The freedom of a higher caste Hindu 
should be presumed to touch its farthest point at which the similar 


1:4 Sec.-2 (d), UOA, 
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freedom of an untouchable begins. Abandante cuteta it is daclared 
that right to religious freedom cannot affect the operation of a 
social reform law, or for that matter, a temple-entry law.! 

In pursuance of this Part III constitutional directive princi- 
ple section 3 of the UOA makes any opposition or resistance to 
temple entry by the co-religionist untouchables, or any after-entry 
discrimination inside the temple on ground of ‘‘Untouchability”’ 
in matters of worship or prayer offering or religious service 
performance an offence. Whosoever is guilty of this offence is 
punishable with imprisonment which may extend to six months, 
or with fine upto Rs. 500/, or with both. 

‘“Temple entry is one spiritual act that would constitute the 
message of freedom to the untouchables and assure them that 
they are not out-castes before God: said Mahatma Gandhi. 
The constitutional direction and the OOA provisions in this 
respect are intended to provide the legal articulations of the 
spiritual sentiments expressed by the Mahatma. Taken together 
they remove the impediment of caste untouchability from the 
path to entry into temples. They confer legally enforceable 
right to temple entry upon the untouchables; but apart from this 
they create no new special rights for the untouchables. They. 
put the untouchables at par with other caste Hindus. They are 
entitled equally to enter into a temple; but are not permitted to 
cause any undue interference in the established ‘“‘matters of 
religion”’ in the temple. A denominational temple is not required 
to change its essential donominational character. If an untou- 
chable does not belong to the given denomination, he has no 
right of temple entry in the denominational temple, or even if 
he may be allowed to enter he has no right to over do his 
privilege or interfere with the denominational mode of worship. 
For instance, the untouchables rarely are known to profess 
Jainism. They cannot, therefore, insist upon entry into a Jain 
temple. They may insist upon temple-entry in this case only if 
other non-Jain caste Hindus are allowed entry. But, there are 
untouchables among Sikhs. Therefore, the gurdwaras cannot 
1. Article 25 (2) (b)-State of Kerala v. Venketesvara Prabhri A.I.R. 1961 S.C. 55; 

Venkateramana Devaru v, State of Mysore, A.I.R, 1956 S.C, 255; Tojraj Choganial 


Gandhi v. State of M.P., A.J.R. 1958 M.P. 115; State v. Puranchand, A,I.R, 
1958 M.P. 352; Hirananda v. Failor A.I.R, 1954 All 6017, 
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be closed to such of them. On the other hand, the untoucha- 
bles must be allowed entry into a temple established by the 
Hindu Gowda Brahmins; but at the time of performance of the 
traditional denominational worship they may not be allowed to 
insist upon their presence, if the established practice requires 
exclusion of all persons not belonging to the said denomination at 
that particular time from the portion of the temple where the 
particular mode of worship is performed.! In these situations 
no discrimination is meted out with them; because, all non- 
denominational devotees are treated similarly. The case will 
be otherwise, if the untouchables alone are required to stay out, 
or are prevented from entering into any part of the temple only 
on the ground of “Untouchability”’: 


The Varaha Devaswom Temple case. The accused persons, all 
Saraswath brahmins joined in preventing certain /harijans 
and also a man who was a TJ heeya, a scheduled caste from 
entering into the nalambalam-the inner portion for offering 
prayers of the “‘shree kovil’’. They were prosecuted under 
section 3 (b) of the UOA. Thus any act of entry prevention 
is an offence only if the temple is a place of public 
worship, and is open to other persons professing the same 
religion as the person prevented, or belongs to the same 
religious denomination as the latter. 


Any after admission discrimination on the ground of 
“Untouchability’’ within the premises of a hospital, dispensary, 
educational institution or hostel etc. is forbidden under section 
5 (b) of the UOA. The person so discriminating, and subjecting 
an untouchable to any unfavourable distinction commits an 
UOA offence. He commits a statutory offence; and no mens rea 
is required to be established. 

The issues relevant tO implementation of the untouchability 
abolition plan and the effectiveness of the UOA were reviewed by 
the Committee on Untouchability and Economic Development of 
the Scheduled Castes—the Elayaperumal Committee. In their 
report of 1969 the Committee noted the inadequate and in- 
effective enforcement action concerning the UOA. The UOA 
offences were committed with impunity. More often than not 
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the victims of practice of untouchability would not lodge com- 
plaint for fear of social reprisal and deterrent economic conseque- 
nces. The harijans would be beaten up, their children given blows 
and women assaulted. The landlords, money lenders and rural 
obligarchies would not give them work on full wages, or just not 
give them work and resort to their boy-cott to bring them under 
their socio-economic subordination. The Committee recom- 
mended the establishment of an enforcement machinery, and 
made proposals for plugging the loop-holes and lacunae in the 
statutory provisions. 
The Government of India are never tired of saying that the 
policy of the administration remains to take effective action 
against anti-social elements preaching and practising untouchabi- 
lity, and directing the State and Territorial Governments to take 
stronger enforcement action against those committing untouch- 
ability offences in accordance with the UOA provisions. In purs 
suance of their declared policy they decided to implement the re- 
commendations of the Elayaperumal Committee; and introduced 
in the House of the People of Parliament a Bill on 13 April, 1972, 
the Untouchability Offences (Amendment and Miscellaneous 
Provisions) Bill, 1972 :[No. 31 of 1972]. The Bill provides for 
comparatively more stringent punishments for the UOA offences; 
and also makes provisions to ensure that those found guilty under 
sections 3, 4, 5 and 6 of the UOA are not able to avoid convic- 
tion. It forbids preaching, speaking, or writing, commending 
“‘Untouchability’” on any ground of orthodoxy, conservatism, 
traditionalism and castism, or any of them. It provides even for 
suitable action against the derelict police officials for their reluc- 
tance or negligence in moving the machinery of law or prose- 
outing by procedure established by law It provides for making 
the UOA offences uncompoundable. In respect of the UOA 
offences the Bill uniformly prescribes the enhanced “imprisonment 
for a term of not less than one month and not more than six 
months, and also............ fine which be not less than fifty rupees 
and not more than two hundred rupees.’? When enacted, the 
amended law thus will effect two changes. Firstly, imprisonment 
and fine will not be alternative punishments, but they will be 
commulative. Not only this, unlike the unamended law the 
améi ded UOA will also ptescribe the minimal punishment ef 
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one month imprisonment and a fine of fifty rupees. There will 
be no judicial discretion given to judge for not giving minimal 
punishment on conviction. The minimal punishment for each 
subsequent repeat offence under the UOA will be still higher— 
equal to imprisonment of not less than one year and not more 
than two years; and also of fine of not less than five hundred 
rupees and not more than one thousand rupees. Be that as it 
may be, only experience will tell about the wisdom of prescrip- 
tion of minimal punishment devoid of any judicial discretion. 
The lurking danger of an acquittal in the event of any doubt of 
identity of the accused or any slight procedural prosecution irre- 
gularity will not be too remote a possibility. Before sentencing, 
the judge is likely to insist on stricter proof; and may be inclined 
to give every benefit of doubt to the accused. 

The Bill was introduced in Parliament; and then referred to — 
a Joint Committee of the Houses of Parliament. The necessary 
motion was moved for the purpose on 10 May, 1972; and was 
adopted vy the House of the People on the same day. The Coun- 
cil of States concurred with it. Thereafter, the Joint Committee 
was constituted. It consisted of 30 members of the House; and 
15 Council Members. Shri R.D. Bhandare; and later with effect 
from 27 February, 1973, Shri S.M. Siddayya was appointed its 
Chairman. It was assisted by the Home Ministry officials, and 
an ad hoc small secretariat. It held its first meeting on 15 June, 
1972. It received memoranda/representations, and heard 
evidence given by various social organisations; and also acquain- 
ted itself with the working experience of the UOA by on-the-spot 
tours of many a select district in various States. It submitted its 
report.on 22 February, 1974. 

The Committee report gave a neat treatment to the Bill; and 
suggested improvements in the Bill provisions. It made the foll- 
owing among other points, namely, — 


i) The abolition of ‘‘Untouchability” should be taken to 
have conferred upon the untouchables certain legally 
enforcesble immunities and privileges of citizenship-the 
‘civil rights’. Therefore, the law intended and designed 
to punish practice of ““Untouchability’’ should be describ- 
ed as a civil rights enforcement legislation. Accordingly, 


li. 


lil. 


iv. 


Vi. 


Xi. 


Xil, 


Xlli. 
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the committee felt that the short title of the principal 


_Act-the UOA should be changed to the ‘‘Protection of 


Civil Rights Act’’. | 

Any disability on ground of ‘‘Untouchability”’ should 
include any discrimination on that ground. 

Any place of public worship established and maintained 
by a religious denomination should be open to all per- 
sons belonging to the same religion. 

Prevention of temple entry on the ground of untoucha- 
bility of a person should be punishable, evenif the 
person concerned does not belong to the same denomi- 
nation as the person prevented. 

No one should be prevented on the ground of 
untouchability from bathing not only in, or using 
waters of the sacred tanks, wells, springs or water 
courses, but also of the rivers, lakes or ghats attached 
to them. 

Any disability enfercement on ground of untouchability 
with regard to the taking part in, or taking out any 
religious or social procession should be made punishable. 


ii. Any insult done or attempts to do it to a person on 


ground of untouchability should be punishable. 


. A person who justifies or preaches practice of ‘“‘untou- 


chability”’ on historical philosophical or religious grounds. 
should be deemed to encourage, or to excite practice of 
untouchability. 

A public servant showing any negligence in investiga- 

tion of the UOA offences should be punished as an 

abettor. | 

Any community-local or other practising ‘‘Untouchabi- 

lity’ should be liable to a collective fine. 

Legal aid should be made available to the victims of 
the UOA crimes. 

Official machinery including committees at various 

levels should be planned for over-seeing implementation 

of “Untouchability” removal measures, and conducting — 
periodic surveys of the UOA operation. 

Special officers and special courts for trial of the UOA 
offenders should be appointed. 
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xiv. The reports concerning various measures taken by the 
various governments should be placed on the Tables of 
the Houses of Parliament. 


The members of the scheduled castes are mustly socially 
and educationally backward, economically impovrished, poor 
and under-privileged. Generally they are landless agricul- 
tural labourers engaged or employed in mining, quarrying, live- 
stock, forestry, fishery, hunting, plantation or allied activities; 
or else are employed in house-hold industry. They provide bulk 
of the construction labour force and workers for transport, 
storage, communication or other services. They lack opportunities 
for entry into skilled or learned professions and public employ- 
ment, because, their backwardness. They cannot compete with 
those not belonging to backward classes. In fact any cempeti- 
tion on equal terms and condition of equal qualifications must 
be utterly disadvantageous, nay, unequal and discriminative of 
them. Treating unequals equally is denying equality of oppor- 
tunity in education, employment and profession. To ensure them 
equality, they must be brought in under a plan and scheme of 
positive discrimination, and then provided meaningful incentives, 
Special provisions must be made to accomodate them. These 
may be in the form of relaxation of the prescribed qualifications 
and standards, concessions and reservations in matters of admis- 
sion in educational institutions, training and technical institutes 
and public employment. Occasionally, these measures may ap- 
pear to be at the cost of citizens generally, and also in derogation 
of the higher educational standards and efficiency in public 
service. But these side-effects, if at all, should not be an argument 
against remedial measures. In fact the long term advantages of 
the incentives made available to the backward must outweigh 
the temporary effects of protective discrimination. A man whose 
legs are weak must be provided with cluches to enable him to 
walk till he can stand and walk on his own legs. 

This treatment of the problem of backwardness of certain 
sections of the people received close consideration of the framers 
of the Constitution. Consequently, the basic elements of the 
policy in respect of this problem are set forth in the Constitution. 
The established principles of State policy require the State (i) 
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to promote with special care the educational and economie 
interests of the scheduled castes and other weaker sections of the 
~ people; to secure them the right to work, a living wage, decent 
humane conditions of work, public assistance in cases of unde- 
served want etc. Their educational advancement is intended 
to be ensured by providing special opportunities on concessional 
basis, even in derogation of the general right of non-discrimina- 
tive admissions in educational institutions. The equal opportunity 
in respect of public employment is extended to all the citizens. 
But this is not enough. Care is taken that it is not merely 
tokenism; and it is not only an equal opportunity to complete on 
unequal terms. The backward classes and scheduled castes are 
made available equal job opportunity by making special provi- 
sions by way of relexation of standards of general suitability, 
reservation and concession to counter the want of requisite relative 
excellence, and also by way of reservation of pee and positions 
for them.! 3 

In respect of direct recruitment by open public com- 
petition in any public service including the Indian Adminis- 
trative Service and other’ posts and _ services under the 
Government of India reservation for the scheduled castes 
is slightly higher than their percentage in population. It 
is about 15% in case of recruitment on all India _ basis 
through the Union Public Service Commission ; and about 
16.65% for recruitment made by means other than through 
Public Service Commission.” In case of recruitment to Class III 
and Class 1V posts reservation is in direct proportion of the 
scheduled caste population in the locality concerned. ‘Two rosters 
are maintained up-to-date with data of the reserved seats, 
separately for permanent tenure appointments or posts likely to 
become permanent, and for temporary posts. If in any given year 
one of the reserved posts is de-sreserved for want of a scheduled 
caste candidate, the reservation is required to be carried forward 
for two consecutive recruitment years; and is added ‘to the nor: 
mal reserved quota for such years, But, in any given recruitment 
year the reserved seats cannot exceed the ceiling of 45 %. 


1. Article 16 (1) 
2, Reservation precentages for 1967 were, respectively, 12.5% and 16.66%, 
3, State of Kerala y. M.N. Thomas AIR 1976 SG490 See pp. 219-222 
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The raison de etr:: of the doctrine of protective discrimination 
lies in Articles 330, 332, 335, 338, 339 and 340 of the Constitution 
In pursuance of the Directive Principles of State Policy, declared 
in Article 46, the State has the duty to promote with special care 
the welfare of the Scheduled castes, Scheduled Tribes and back- 
ward classes. The State ‘‘shall, strive to promote’. their 
economic and educational interests. Special provisions by way of 
reservation should be made notwithstanding the general prohi:> 
bition against discrimination on ground only of religion, race, 
caste, place of birth or any Of them. They must be admitted in 
educational institutions on desegregated, nay also, on a preferen- 
tial basis. The common right of the citizens in matters of ad- 
mission into such institutions maintained by the State, or receiv-— 
ing aid out of the tax payers’ money except perhaphs the minority 
institutions, cannot be permitted to be enforced in derogation to 
reservation provisions in favour of the weaker sections of the 
pecple. 

In area of employment under the state, the raison-d-etre of the 
doctrine lies in the objective of ensurning, adequate represent- 
ation of backward and weaker sections in the public services. 
The doctrine is the opreational tool of ‘equal opportunity’ 
guarantee in matters of employment and appointment under 
the State. For purposes of extention of protective discrimination 
the backward and weaker sections of citizens including, as set 
forth earlier, the Scheduled Castes and Scheduled, Tribes. The 
untouchables are invariably backward The backwardness of 
any class of citizens may be due to underserved historical, 
social, sociological poverty and economic standards, or caste, or 
causal effects of any them. More after than not the untouchables 
are socially and educationally backward. The question whether 
a given class of citizens is backward must be answered only in 
a border—line case on inquiry into the educational and economic 


See Report of the Backward Classes Commission, 1952, Ch. 5 pp. 39-47. 

1. Article 15(4)/Article 29(2). 
State of U.P. v. Pradesp Tandon, AIR 1974 SC 1300; State of A.K. v. Balaram, 
AIR 1972 Sc 1375; State of A.P.V.P. Sagar, AIR 1968 SC 1379, Richitra bala 
State of Mysore, AIR 1968 SC 1823; M.R. Balaji v. State of Mysore, AIR 1963 
Sc 649; State of Keraea v. Krishna Kumari. See also Kagzi Constution of 
India 3rd. ed. 1975) pp. 534-937 
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conditions of that class. The available, social science data, 
sociological surveys and studies, economic Statistics, literacy per- 
centages and other like indicia must be taken into assessing 
educational and economic backwardness of a group.!. The ideas 
of racial purity, caste segregation, prohibition on inter-caste 
relations, taboos on food and drink, caste hiararchy and prevail- 
ing untouchability practices have all contributed to ‘backwardness’ 
of the untouchables. The causes of backwardness are, so to say, 
social, environmental, economic and social. Therefore, the equal 
opportunity imperative demands chance by using natural endow- 
ments of physigue character and intelligence accompanied by 
equalisation of disaduantages of low birth, lower accupation and 
lowerst sociatal position: 

The Thomas case! The respondent Thomas was a lower 
clerk in a division department of the Government of the State of 
Kerala. His promotion on basis of seniority to an upper division 
clerk post was likely to be held up, because, the members of 
Scheduled Castes and Scheduled Tribes communities were able 
to obtain promotions earlier than others like him. Unlike emplo- 
yees of non-Scheduled Castes and non-Scheduled Tribes, the 
backward class people had: not to pass the prescribed depart- 
mental tests, namely, (i) account test, (ii) office manual and 
procedure test etc. Not only they were promoted without passing 
such proficiency tests, they could also be permitted to pass such 
tests after their promotion within a specified period which could 
be, in consultation with the State Public Service Commission, 
extended by the Government. The respondent contended that the 
state Service Rules were, to the extent they permitted the 
Government to waive or exempt the intra department ‘back- 
ward’ class promottees from passing the prescribed tests, violative 
of equal opportunity’ clause of Article 16. The Kerala High Court 
uphold the contention; and invalidated the impunged provision of 
the State Service Rules: ILR (1974) 1 Kerala 549. 

On an appeal against the judgment of the High Court by 
certificate, the Supreme Court allowed the Government appeal. 
The Court by 4:3 majority set aside the judgement of the High 
Court. The arguments were heard by a special 7-judge Constitu- 
tion Bench of Ray C.J., Khanna, Mathew, Beg, Krishna lyer, 
1. State of Keralav. M.N. Thomas, AIR 1976 SC 490, 
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Gupta and Mutaza Fazl Ali JJ. The two member dissent was 
given by Khanna and Gupta JJ. But even 4-member majority 
did not deliver any single common articulated opinion. The 
learned Chief Justice and other Justices spoke variously. 

Ray C.J. with whom Krishna Iyer, Murtza Fazel Ali JJ. 
agreed, even though they spoke separately, observed that the 
Constitution aimed at equality of status and opportunity for all 
citizens including those who are socially and educationally back- 
ward. Articles 14, 15 and 16 formed part of a string of guaranteed 
right to equality. Article 14 was the general provision; and 
Articles 15 and 16 were particular aspects of the constitutional 
right. Article 16 (i) gave effect to Article 14 in an important area, 
namely, equality in employment or appointment under the state. 
It provided for equality of employment opportunity. Not only 
this, it also ensured equality of representation in the public 
services for the unrepresented classes of citizens, in particular, the 
scheduled castes, scheduled tribes and backward classes, subject 
to the basic requirement of administrative efficiency. The learned 
Chief Justice said that equal opportunity condition of public 
employment could not, however, be taken literally. It involved 
classification; and permitted, so to say, reasonable classification of 
citizens for purposes of employment or appointment both at the 
stage of recruitment and at the time of promotion. This idea of 
classification ensured equality among equals. The reasonable 
Classification was that which included all who were similarly 
situated, and none who were not. Those who were similarly 
circumscribed were entitled to be treated equally. The unequals 
would be treated unequally. Protective discrimination was thus 
the essence of equal opportunity. Any rule of parity implied 
equal treatment of equals in equal circumstances. 

Mathew J. conceived the concept of equality as an aspect of 
the more comprehensive notion of equality. It recognised the 
real fact of impossibility of complete identity of circumstances of 
various classes of citizens; and, therefore, provided for measures 
compensatory in character with a view to mitigate and soften 
rigors of undeserved backwardness and disabilities. Article 16 
(1) proclaimed not only equality in law, but also equality in fact. 
The latter is not simply a matter of legal or formal equality. It 
ensured “effective material equality’’ It permitted differential 
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treatment of citizens placed unequally. It implied resort to 
proportional equality. The principle of proportional equality is 
realised only when equals are treated equally; and unequals 
unequally. This meant that the weaker and backward sections 
of the citizens should be helped to make up for their undererved 
disadvantageous circumstances in life. Any opportunity must be 
unequal which ‘‘takes no account of the social, economic, 
educational background of the members of Scheduled Castes and 
Scheduled Tribes’. Reservation is one of the emphatic ways to 
improve job opportunity for the backward class of citizens. 
Krishna Iyer J. developed the idea of protective discrimina- 
tion conceptually. Discussing the ‘basics’, the learned Judge 
stated that relaxation of qualification for harijans was valid 
“being based on reasonable classification under a constitutionally 
recognised differentia which had a relation to the legitimate end 
of promoting the advancement of this handicapped class.’’ This 
was “‘an example of permissible benignant discrimination. Nay, 
this was an act of social engineering in accordance with the 
mandate of non-discriminative equal job opportunity. The 
Constitution itself made a ‘sujoer’ classification between /arijans 
and others ‘grounded on the fundamentai disparity in our society 
and the imperative social urgency of raising the former’s sunken 
status. The rattonale clearly was discernible. It was ‘one of 
profound effort, first to equalise, and then to march together 
without class-creed distinction’. The social engineering know- 
how of our Constitution, that is, levelling up the groups buried 
under the debris by a generous consideration, and thereafter, 
enforcing strict equality among all’ was the key to equal oppor- 
tunity mechanism of Article 16. The provision for reservation 
in clause (4) in favour of the Scheduled Castes and Scheduled 
Tribes was, in effect, ‘an emphatic statement of permitted sancti- 
fied classification.’ i 
Murtaza Fazel Ali Ff. highlighted certain aspects of equal 
opportunity doctrine. The learned Judge regarded it ‘‘a concrete 
and constructive concept and not a rigid rule or an empty for- 
mula.” Equal job apportunity was an incident of right to 
equality. The idea of protective discrimination and classification 
was implicit in the concept of equality, because, ‘“‘equality means 
equality to all and not merely to the advanced and educated 


“ 
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sections of the society. It could be achieved by endeavouring 
“to boost up the backward classes by giving them concessions, 
relaxations, facilities, removing handicaps and making suitable 
reservations so that the weaker sections of the people may com- 
pete with the more advanced and in due course of time all may 
become equals.”’ He felt that Article 46 directive principle of 
state policy assured a special status to the Scheduled Castes and 
Scheduled Tribes who constituted a class by themselves. They 
could be given preferential job opportunities including special 
terms and conditions of employments or appointments. 

Khanna, Beg and Gupta JJ. stood together, and did not 
favour undue extention of the limits of protective discrimination. 
They felt that the idea of such discrimination was spelt out in 
the provision for the reservations of appointments or posts in 
favour of any backward class of citizens which was not adequ- 
ately represented in the services. There could be no general 
theory of protective discrimination founded on equal opportunity’ 
clause of Article 16 (1). Khanna and Gupta JJ. religiously expres- 
sed their consistent adherence with the articulation of jurispru- 
dence of the Court already made in earlier decisions. Khanna J. 
obsecved that Articles 14, 15 and 16 ensured equality of status 
and opportunity for all citizens; and Article 16 described only one 
facet of the guarantee of equality. The Jearned Judge observed 
that any privileges, advantages, exemptions, concessions specially 
earmarked for sections of population ran counter to the “real 
and effective’ concept of equality. Clause (1) of Article 16 reco- 
gnised the principle of classification only in a limited sense 
‘“‘where appointments are from two different sources e.g. direct 
recruits and promottees, degree holders and diploma holders. 
But no classification could be made between members of the 
same class e.g. promottees.”’ 

Reservation is also made in respect of posts filled by promo- 
tions. For instance, promotions from class 1V to Class II and III, 
and IV posts by departmental competitive examinations Reserva- 
tion goes upto 12.5-— for promotion by selection from Class III 
to Class II, within Class II, or from Class II to Class I. A depart- 
mental promotion committee is required to give the eligible 
scheduled caste candidates one grade higher than otherwise 
assignable on the basis of their serviced record e.g. a scheduled 
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caste candidate graded as “‘Good”’ is deemed ‘‘Very Good’’, 
and a “Very Good” grade candidate is taken as Outstanding’. 
And, then selections are made for promotion by selection on the 
basis of grades, subject to over all reservation upto 55% of the 
total posts available. Thus the scheduled caste and backward 
candidates are selected/promoted on the basis of relaxed 
standards and qualifications Subject tothe minimum essential 
educational qualification and the prescribed age, they may be 
recruited even though they may subscribe to a lower standard 
of excellence than the candidates for non-reserved seats. If an 
interview is held, the backward and scheduled caste candidates 
are called in a separate groups and perferably on separate 
days, so that as far as possible they are not adjudged by standards 
insisted upon for general candidates. 

In sum the Constitution extends full legal and civic equality 
to the scheduled castes and other weaker groups including back- 
ward sections of the people. The universal adult franchise, and a 
common electoral roll for a constituency and eligibility of all citi- 
zens for inclusion in it are designed to ensure political justice and 
equality. The guarantee of one man one vote, non-discrimination 
on grounds only of religion, race, caste, sex, place of birth, and 
provision for representation in proportion of their population on 
the basis of reservation of seats in the Houses of Parliament and 
other Legislatures are intended to make the members of scheduled 
castes and untouchables equal citizens of the Republic. 

The provision for representation on reservation basis in 
Parliament, and State and Territorial Legislatures are made in 
Articles 330 and 332. The number of seats in the House of the 
People and Legislative Assemblies is fixed on a proportional 
basis. The number of reserved seats bear approximately the 
Same proportion to the total number of seats as the scheduled 
caste population bears to the total population State—wise, or as 
the case may be, Territory wise. The actual allocations of the 
reserved constituency is made by the Delimitation Commission 
and shown in the schedular enumeration in the Representation 
of People Act, 1950. 

The principle of representation by reservation was accepted 
initially for 10 years, ‘However, it has been maintained by 
successive constitutional amendments, repectively, the Eighth 
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Amendment (1959), and the Twenty-third Amendment (1969); 
and thus should be available now till expiration of a period of 
thirty years from the commen cement of the Constitution. 

In the world to-day of every seven one is an Indian. In India 
every fourth Indian is a sudra, scheduled casteman, or just an 
untouchable. Not only he is not of any foreign origin, he is also not 
from any different stock. The untouchables are largely Hindus. 
They carry burden of tackwardness, unapproachability and un- 
touchability for centuries. The Muslim rulers would not be con- 
and cerned; the British would not bother. Before Independence 
the administration kept its hands off of their problems. The social 
reformer’s and others including certain persons from their own 
ranks such as Dr.B.R. Ambedkar and Shri B.Sanjiviyya asked for 
social equality, and protested against practices of untouchability 
perpetuated with tacit official support. Law and law courts were 
largely in effective. They could not help the untouchable into the 
temple. They could, if at all, in certain stray cases racognise and 
declare their right to use the streets, water sources, public wells, 
village tanks, municipal parks etc.' 


1. N.D. Vaidya v. B. R. Ambedkar, AIR 1938. B. M. 146; Kazan Chand v. Emperor, 
AIR 1926 Lah 633; Mariappa v. Vaithinga, (1913, 3 M.W.N. 247 


OBSERVANDA 


Until the decision of the Supreme Court of the United 
States of America in the Brown’s case the legally recognised 
patterns and practices of racial discrimination and color segrega- 
tion had devisive and disintegrative effects upon the American 
society. The racial and color segregation in schools, colleges, 
places of public resort and accommodation was immoral, degra- 
ding, degenerating and demeaning both to the segregated blacks 
and the segregating whites. It worked a denial of dignity and 
worth of human per on to the black and bred a sense of inferio- 
rity in him. Denied of equal protection of the laws he stood bereft of 
socio-eeonomic opportunities and participation in political pro- 
cesses both in the majority of the States and at the federal level. | 
It seeded tension in all walks of the national life. It bred com- 
munal population pollution which like environmental pollution 
could not be got rid of by external aids and measures. Its irra- 
tionality, crudity, illogicality and absurdity in edueational, social, 
economic political and other spheres of public life could not be 
cured by sixty years of application of the ‘equal but separate’ rule 
laid down by the Court, nay, in fact they were accentuated in 
geometrical progression with the growth and development as also 
socio-economic change which took place in the present century in 
the country and the western world. The sociological studies, psy- 
chological experiments, biological researches established its falsity. 
Its irreconciliability with the Declaration of Independence, the 
Bill of Rights and the objects and purposes of the Declaration of 
Emancipation desestablished the democratic and liberal traditions 
of the American society founded by the fathers of the Nation so 

to say, on the rock foundation of ‘Fraternity assuring the dignity 
of the individual and the Unity of the Nation.’ The Brown decision 
belatedly, only set the declared law in step with liberal de- 
mocratic traditions of the country, and removed the contradic- 
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tion between the literal legal rule and the liberal thinking. 
The Supreme Court found segregation discrimination inherently 
wrong on the face of it; and did not write a long Opinion like one 
which it wrote on the subject in the last decade of the last century. 
{t noted that the ‘equal but separate’ basis of race relations per- 
petuated prejudice, hatred and the force of better reasoning 
gloss of ‘equal showed, that segregation was inherently an evil; 
and the judicial but separate’ doctrine both in its tangible and 
intangible respects would not make it any the less. It declared 
that desegregation and racial equality were ordained not merely 
by the equal protection of the laws clause of the Fourteenth Amend- 
ment, but also the due process of law clause of theFifth. 

Though the Brown decision dealt with immediately with 
school segregation, its reason and rationale were not confined to 
it, and was prohibitive of colour—brown or black-segregation 
generally. Segregation was inherently discriminatory, and any 
classification of persons on the ground of race and color only was 
forbidden by the Constitution. It could not be deemed to have 
any justification whatever in the area of regulatory police power 
legislation-federal or state. The existing laws, reglulations, 
ordinances, bye laws customs, practices and patterns of action or 
state supported segregation were rendered ipso facto void. 

Nevertheless, in real social and public life desegregation 
remained as distant as it ever was before the pronouncements of 

f the Supreme Court. The gap between law and practice was 
in no way bridged by the judicial declaration Not only 
things did not change in terms of the Brown decree with the judi- 
cial process in aid of desegregation, but it also met with actively 
organised, officially supported and doggedly entrenched white 
resistance, especially, in the hold-out Southern States. Certain 
amount of unofficial disquit could be expected; and in fact this 
weighed upon the judicial mind of the Court, while it wrote the 
brown decree. What was wholly unexpected and unprecedented 
was its official charcter, volume and wide intensity. What was 
wholly unusual about it was its unconstitutional and unlawful 
devilish form. Instead of executing the law of the Constitution, 
the elected Governors, the presumably popular representative 
Legislatures, and, supposedly, the law administering courts of the 
States ‘interposed’ themselves between what they termed States’ 
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sovereignty and the federal judicial process. The committed 
State administrations, the States’ educational authorities and the 
law enforcement agencies all over combined in the unholy task of 
defeating the enforcement orders of the federal courts pursuant 
to the Brown decree. Where and when they considered it neces- 
sary, they did not even hestitate to let the unruly mobs take stock 
of the situation. The compulsions of the situation would not but 
invite federal intervention. 

The logics of the situation pushed the Court to an ackward 
position. With its back to the wall it let it be known that the 
constitutional principles cannot be allowed to yield simply because 
of disagreement with them. Any other course would have it 
abdicate the judicial power vested in it by the framers of the 
Constitution and nurtured by a long series of eminent Judges 
led by Marshall, and many others who presided on the bench of 
the Court, It was in conformity with its cherished traditions that 
the Court rose to the occasion. Not only it recognised the inalien- 
able remedial right of every citizen to invoke judicial process for 
enforcement of his right to equality under the equal protection of the 
laws gaurantee of the Constitution, but also, it evolved, forged 
and formulated adequate and appropriate remedies. It declared 
that the judicial process could not be suspended in the face of 
official, administrative and vilent mob resistance. It permitted 
representative and class action suits t.e. the NAACP suits, and 
made them a mode of litigation as a protected form of political 
expression by a minority group which had no political or other 
remedy open to it against the committed State admistrations and 
judicial abdication and non independence of the State courts. It 
threw the doors of the federal courts wide open by passing the 
existing practice and proc dures of the State courts. Recognising 
the limitations of the judicial process and the principles at stake, 
it even went to the extent of recognising a limited right of non- 
violent disobedience of the State laws which had become uncons- 
titutional, or laws which were colorably applied against those 
demanding implementation of the Brown law and the freedom of 
expression right of the First Amendment rights. The raison d etre 
for these judicial innovations and judicial activities lay in the 
gravity of the situation, 

The deep seated disbeliefs, misconceptions and prejudices of 
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the elected Governors and worse still, the elected judges of the 
State courts posed a horrible combination which led to a break- 
down of the federal judicial process and the take-over by the racist 
and tyrannical regimes of the resisting States. The denials of the 
legitimate rights to the members of the black community were 
clothed in judicial forms by judicially construed and enforced 
State laws by the hostile State courts. The Governors took into 
their heads that they had a special role to play in the interests of, 
and at the instance of the white majority to which they themselves 
belonged and which they represented. The committed judges 
owed their judicial allegiance to the same electorate to which 
they looked for reelection and continuity in office. Their combi- 
nation put the resisting States in a hostile class outside the 
basic structure and framework of the ‘more perfect Union’. The 
storm in the federal framework unlike the proverbial storm in 
the tea cup turned into a cyclone, and the federal harmony was 
caught in the high winds of subversion from within by certain of 
the constituent units. The Presidential intervention nibbed the 
racist subversion in the bud. The judicial activism of the Supreme 
Court saved the Constitution and narrowly spared the American 
community of a national catastrophe. 

However, the institutional damage at the State level could 
not be prevented. The most damaging effect of the State resis- 
tance was that the blacks lost faith in the state judiciary, and 
that too for quite considerable time. 

The impraement of the judicial independence and the rule 
of law was too much to be repaired. The institution of jury, 
particularly, seemed to be a historical cruelty with little in it to 
inspire confidence. 

The civil rights litigation conducted through the NAACP 
suits built up brick by brick an arch of which the Brown decision 
was the arch stone. Its endorsement and judicial meaning given 
by the court might make it a rare instance of judical legislation 
by the Supreme Court; but when looked at in the context of the 
situation it could hardly be taken wholly unexceptional. When — 
the denial of civil rights assumed a dangerous proportion this 
seemed to be the only effective remedy which the Court could 
provide without violating the limitations of judicial process. 
Its relevance and justification lay in the absence of any appro- 
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priate legislative and executive initiative which could ensure 
enjoyment of civil rights by a large number of persons of the 


national biggest minority. The litigation asa mode of expres- 
sion of political beliefs and rights thus became a new head of the 
First Amendment rights. 

More than this a great exception was taken to the judicially 
initiated right to non-violent civil.disobedience of the oppressed 
members ofthe black community. It seemed correct to say 
that “‘civil rights movement is transforming much in the law 
than relations between the races’’, as also that “‘the moral and 
legal issues raised by civil disobedience are no easier than those 
of equality’’; but it could not be denied that the judicial recog- 
nition of the right of civil disobedience was notthe cause but 
the effect of the crudely manifested State defiance of the law 
declared by the Supreme Court, and a judicial response to an 
impossible situation created by the defiant State Governments and 
the committed State judiciary. It could also be justified by the 
patent absence of relief both at the hands of the Congress and the 
Federal Executive. The right of non-violent civil disobedience 
was in a real sense founded on the higher allegiance to the Consti- 
tution, and it was the last means of self help available to the 
Negroes to get restored the virtue of constitutionality in place of 
the vice of unconstitutionality of the State laws rendered invalid 
following the Brown case, or because of their colorable use to 
impair the exercise of the established constitutional rights. Those 
who practised civil disobedience did not themselves based it on 
any higher principle of basic law, or justice and morality. 
They did not adopt it as their crced, but as a means to a common 
gocd end. They wished to generate a ‘creative tension’ which 
might provoke the white majority to break its ‘appalling silence’ 
and to activate the legislative process of the Congress. Their failing 
to adopt it for more than their immediate objectives was serious, 
and the resultant shortcoming was that they could not practice it 
for realisation of their fuller ideal of complete equality-social, 
economic and political all at once. ‘Their ceasing adherence to 
non violence creed exposed them to violence which they could no 
more resist, and which cost them the life of their leader, absence 
of whom from the scene they must still feel for many years. Their 
struggle came to an abrupt end. The de jure segregation is gone 
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from the south, but de facto segregation has spread out from the 
North down to the south, | 

The Warren Court which was busy most of the time with 
civil rights turned its back on the past and looked upon the 
present day problems afresh in the context of the modern chang- 
ing democratic liberal society and the ideals of human rights, 
dignity and worth of the individual. It abandond the ivory tower 
approach and tried to have a feel of the societal tensions of the 
mixed racial society caused by economico-political clashes in 
the intra community structure and majority versus minority 
race relations; and tried to come to grip with these delicate and 
difficult issues in a realistic and pragmatic manner. It restated 
the true meaning of the Reconstruction and the Bill of Rights 
with a view to redeem the promise made to the black one cen- 
tury ago Consistent with its high obligation to bring the law in 
step with the unceasing change in community values, shared 
aspirations and mores, and the national ideals and aims, it moul- 
ded and forged anew and firmer basis of race relations within 
the bounds, forms and inadequacies of the judicial process, law 
and legal procedure. It made the law respond tothe new 
challenges provocations and demands for the extended limits of 
freedom, liberty, equality and human rights. It made the 
ideas of racial equality and colour desegregation inalienable 
ingredients of the all constitutional and legal rights of the citizens 
allof whom were equally entitled to non discrim nation on 
ground only of race, colour place of birth past inequalities, 
and historical injustices long since abolished. 

The judicial innovations and remedies forged by the Court 
made the judical process an effective means, even if slow, 
to civil rights enforcement and a forerunner to the executive 
initiative and the ligislative enactments respectively, by the 
President of the United States and the United States Congress, 
It accelerated the pace Of civil rights legislation of the sixties 
and provided fundaments of such legislation. It awakened the 
Nation to the urgency of readjusting and bringing about 
new balances in the race relations on the basis of racial equality. 
In doing this it not merely interpreted the Constitution, the 
costitutional amendments and the laws, and _ judicial 
review of the impunged State laws, but also in a real and 
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sustantive sense established judicial legislation, clearly inter 
posed itself between the minority blacks and the racist whites, 
and took up the position of a sentinel on the qui vive of the 
civil rights and liberties of the people generally, and the blacks 
and colored persons particularly. In doing so it still, to its insti- 
tutional wisdom, did not failto avoid any impairment of the 
essential basis and forms of judicial action. It decided consti- 
tutional questions only when raised before it ina case, contro- 
versy and adversary proceedings, and when such decisions could 
not be avoided for disposal of such cases; and framed its 
answers as narrowly as possible consistent with the established 
norms of judicial decision. However, it did not hesitate and did 
not put off the consideration of the issues which had any bearing 
on questions it was called upon to answer. It relaxed the strict 
technical judicial attitudes, and boldily extended the reach of the 
judicial activism. 

Notwithstanding the infirmities of the instance technique of 
judicial action, limitations of stare decicts and prospective character 
of the judicial relief judicial process payed an important function 
in times of great stresses and strains. However, it was no 
substitute for the community consensus and legislative initiative. 
The Warren Court was not wholly unware of this. Although it 
spoke unreservedly and did not ever had second thoughts, it was 
not unconcern about the need for certainty of the law. It felt that 
it had the high responsibility for speaking the last word in great 
many important matters concerning millions of people; but it 
still venerated the past and felt that the past judicial prece- 
dents should be followed. It did not overrule event the Czvil 
Rights cases. 

All it said and stressed upon was that is should focus its atten- 
tion as far as it could on the present day problems in the context 
of the changing society, the present value and obligations of the 
state to its citizens. It stressed that law should be instep with 
times and knowledge. To follow a decision merely because it 
was a good old decision would mean stultification of the judicial 
process. At the end of his term the chief Justice, Earl Warren had 
already contributed a lot to the common institutional wisdom 
of the Court along with the Justices who constituted it. In the 
presence of the President Richard Nixon he spoke as follows :- 
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“...The responsibility of speaking the last word for not only 
200 million people, but also for those who follow us is a 
very awesome responsibility. 


“It is a responsibility that is made more difficult in this 
Court, because, we have no constituency. We serve no 
majority. We serve no minority. We serve only the public 
interests as we see it, guided by the Constitution and our 
own conscience. And conscience sometimes is a very severe 
task-master. 


“But the Court through all the years has pursued a more or 
less steady course, and in my opinion has progressed and has 
applied the principles set forth in the 5,000 general words of 
the Constitution in a manner that is consistent with the 
public interest and consistent with our future as it can be 
discerned”. 


The black’s advance in the last two decades in the matter of 
gaining civil, legal and constitutional rights has been significant. 
The judicial and statutory recognition of their right to exercise 
their equal rights touched a new high. The fetters of law and 
procedure are all gone with the completion of their century old 
struggle. The national commitment for desgregation is today un- 
disputed. ‘The blacks are now full citizens with equal privileges 
and immunities under equal protection of the laws clause. They can 
cast votes on one man one vote basis; and become members of 
federal House of Representatives and most of the State Legisla- 
tures. They can occupy many an office for which they were 
never considered eligible. 

They can legitimately look back upon last twenty-five years 
with a measure of satisfaction. The things improved a lot due to 
the general awareness and sustained NAACP litigation and their 
non-voilent struggle. The contribution of judicia ] and legislative 
processes at the federal level have been great and in some way 
spectacular. The general public opinion too has constructively 
changed a great deal than it ever was in the fifties. The number 
of whites. willing to accord formal legal equality has gone up ten 
fold. The basis of race relations is firmer today than one could 


Observanda . 233 


imagine in the early fifties. 

Nonetheless, all has not gone on well. It might be true that 
they have not got all they strived for or hoped. Certain things 
undeniably happened which arrested the progress and were 
counter productive. For this blame might not be put entirely on 
one side. Negroes themselves stand divided and; seem to have 
abandoned the very means through which they so successfully 
achieved so much. The increase in belief in violence and growth 
of splinter groups among them seem to have brought their 
struggle to a halt. At the same time, there seems some truth in 
the grievance that the whites’ attitude towards them has not truly 
changed. Segregation though not legai has not yet become a non 
existing social fact. Evils of segregation exists in wide areas not 
merely schools, but also in job market and urban housing. This 
can be to some extent accounted for by the proverbial gap between 
the law and public opinion. This only stresses the fact that much 
remains to be accomplished. Law and judicial process can hardly 
be much effective. What seems to be obvious is that the Negroes 
themselves should think of self efforts which alone can take them 
to a further distance on the path of real equality in socio-econe- 
mic sense; and should do more to help unto themselves than 
desire to be helped. They can hold their heads high only through 
confidence in their own was sustained efforts. What is necessary 
that they free themselves of any sense of inferiority in racial or 
social terms and should stand fourth-individually and collectively 
to share equal opportunities with the whites. 

After having ventured to deal, of course, imperfectly and 
indequately, the intricate and controversial subject of desegrega- 
tion in a small way it seems impolite to try any conclusions. 
Nevertheless, the academic impluse to make a few points seems 
not to be entirely resistible. These points are the following, 
namely; 


From the text of the Constitution certain words and 
phrases ¢.g. the words ‘free Persons’, “those bound to Service 
for a Term”’ in section I of Article 1; the words ‘‘Importa- 
tion of Such Persons as any of the States...... “in section 9 of 
Article 1; the whole of para Three of Section 2 of Article 
IV should he deleted. Non—deletion of these and similar 
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words continues to show the black spots in the text, and 
continues to act as an unpleasant reminder of the ugly past. 
This type of textual amendment will remove a historical 
irritant. | 


li. A constitutional amendment incorporating provisions 
comparable to Article 15 of the Constitution of India 
declaring equal access for all citizens to all places should 
be proposed. 


ii. A constitutional amendment on the lines of Articles 32 
of the Constitution of India permitting a person to move the 
Supreme Court for enforcement of his fundamental rights 
may be also thought of. This will equalise the remedial right 
of getting much needed assurance of availability of relief in 
cases of abridgement of the fundamental civil rights against 
all Federal and State Governments, the Governmental autho- 
rities and instrumentalities. 


iv. One watchman officer like an embudsman should be 
appointed under a federal law enacted by the Congress. 
Because the Civil Rights Commission is not a permanent 
body, the appointment of a Congressional Commission for 
Civil Rights may be a long way towards providing a high 
power all time authority which may watch, the administra- 
tive irregularities in the civil rights area; and may receive 
individual grievances against administrative discrimination 
on the ground of race or color. He may inquire into the 
complaints informally, speedily and what is more desirable 
without exposure of the administration to wide publicity; 
and may also help avoid litigation suo moto or otherwise on 
a suit of the Attorney -General. He will act as a filter for 
frivolous complaints as well. His report to the President 
and the Congress can be available for assessing the progress 
of civil rights enforcement in true spirit of the Constitution 
and the civil rights legislation in wider areas of administra- 
tion. 


The Commissioner for Civil Rights can be appointed by the 


President and his nomination made in consultation. with the 
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Chief Justice of the United States, and subject to the prior appro- 
val by the resolutions of the two Houses of Congress. He should 
have the status of a Justice of the Supreme Court, and should 
hold office during good behaviour. He should be given investi- 
gatory powers over all officers of the federal administration, 
subject to an exception for defence services. He should have a 
power to inspect all files and records without any departmental 
and official privilege for non production of documents. He 
should be permitted to conduct his inquiry in camera. 


The ‘‘Untouchability”’ was ab avo the caste varna divisions and 
age-old social abuses of the Hindu Society. The untouchables 
included men of the lowest caste of the sudra Hindus and other out- 
castes who lived out of the main streams of social, economic and 
community life. They were unequal-socially, religiously, econo- 
mically or even civilly to the dwija caste men of the upper three 
vernas in the caste hierarhical order. They were condemned to 
show respect to the higher caste men; and were required to fulfil 
their assigned duties, and carry on their low professions or here- 
ditary avocations. They lived in seclusion in segregated areas 
on the outskirts of the rural or urban localities devoid of civic 
services. They were.shunned and avoided by the dwia caste 
men. Pollution, segregation, exclusion and discrimination marked 
the inter casie relations in general, and dwia caste and sudra 
men in particular. Any contact, touching or mixing with 
them was taken to be religiously forbidden at all levels—social 
religious, cultural, or economical. Common worship, inter- 
dinning, inter marriage, inter-mingling were scrupulously 
avoided both at community and individual levels. Pollution 
increased as the caste distance on varna hierarchy increased; 
and thus was said to be worst when contact was between a 
brahmin and a sudra untouchable. Ifa brahmin ate food cooked 
by an untouchable, the former was defiled and had to go out- 
caste. ‘The higher varna women would scruplously keep aloof 
of all untouchables; and would observe prescribed rules of 
segregation religously. Once polluted by contact or inter-course 
with the low caste men they could not be restored to their varna., 


The law of suritis and smritis recognised varna divisions and 
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enforced social segregation injunctions. Neither it ensured equality 
before the law, nor equal protection of the laws. It underlined 
caste disabilities, liabilities, inequalities, infirmities, incapacities 
inequities and injustices. It permitted discrimination on ground 
only of varna and untouchability. It prescribed severer disabilities, | 
if an untouchable committed an offence against the person or 
property of a higher caste man than punishments for similar 
crimes committed by a higher caste man when victim happened 
to be a low caste man. They constituted the alienated sections of 
the Hindu society. The age-old denial of equality of status and 
opportunity rendered them the lowliest and the lost. They were 
all backward—socially, educationally and economically. 

Thus embedded as it was in the socio-economic order estab- 
lished on caste divisions ‘‘Untouchability” was recognised and 
sanctioned by dharma, religion and the law. It was worse than 
segregation in other societies on ground of race or colour. Race 
segregation was man made, and could be fought with social 
change in attitude, progress in social science research, growth of 
secular liberal democratic ideas, reiteration of the renewed 
faith in human rights. This would be not witnessed in respect of 
‘‘Untouchability’’. The centuries over witnessed only slow 
intra social processes like sanskritisation and socialreform move- 
ments against it. Buddha and Mahavir five hundred years before 
the beginning of the Christian era and Swami Dayananda, many 
an other reformer of the last century and Mahatma Gandhi before 
the Independence repudiated castism and all its manifestations 
including ‘“‘Untouchability’’. Gandhi considered removal of 
‘“Untouchability’? an item of overriding importance in his socio- 
economic reform program, nay, even an aspect of his non-violent 
struggle for swaraj and establishment of ramraj on the ruins of the 
British imperialism. The ‘“Untouchability’’ abolition program 
was even though belatedby fgiven a high priority in the construc- 
tive plan for establishment of the new social order by the Congress 
and other organisations. | 

The abolition of ‘‘Untouchability” has made any practice 
of “Untouchability” illegal, what was hitherto only amoral. It 
cannot any more be preached or commended on any ground 
whatever. Any arguments founded on immemoriality, societal 
behavioral patterns, religious texts, customs or usage or any of 
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them must be rejected. All arguments in favour of caste divi- 
sion, scaste prohibitions, social inhibitions or untouchability too 
must be rejected. The ““Untouchability”’ abolition clause provides 
much needed catalysis to the processes of social change; and presc- 
ribes legal intervention to achieve the social reform objectives of 
socio-economic equality and justice. It also provides the necessary 
overriding sanction to measures, programs and schemes intended 
to eradicate the causal social ills of untouchability. Manifestly 
it puts law ahead of social opinion and processes of cultural 
change. The time worn social prejudices depreciated caste 
values, and immoral usages and abuses must be surrendered as 
they are no more to be tolerated, because they are illegal and 
their practice an offence punishable by Jaw. Law steps in thus in 
opposition to the outmoded orthodex abuses, even if, mistakenly 
ascribed to religion. Any plea of religious freedom in opposition 
to social reform measures and ‘‘untouchability’? abolition and 
punishment for an UOA offence must be rejected with contempt 
it deserves. 

Nontheless, the ‘“‘Untouchability”’ abolition is only the begin- 
ing of the social change process. The real problem of survival 
must haunt the untouchables They are landless, possess no 
material resources and have little capital. They hold no 
skilled jobs. The unskilled must work at farm, or in urban 
areas for less than subsistent wages. ‘They still suffer from the 
disabilities, undeserved impositions, involuntary wants, 
atrocities and what not. Any number of surveys conducted by 
various institutions and individuals, as well as newspaper reports 
can cover only a very smal! number of ugly incidents occurring 
in rural areas and urban localties. The untouchables still undergo 
hardships privations, or reprisals and are subjected to increas- 
ing incidents of distress, arson, assaults and killings. They conti- 
nue to suffer all sorts of atrocities and humiliations and remain as 
helpless as they were before Independence. A number of surveys 
conducted by various official and non-official institutions, and 
the daily newspaper reports of increasing incidents of harass- 
ment, arson, assaults and other attacks on harians in villages and 
towns stand testimony to the falsity of the tall claims for better- 
ment of their lot. The whole problem is of their economic expo- 
itation and social oppression. A survey conducted by the Gokhale 
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Institute of Economics of Pune showed that among the neo 
budidhists, Mahars, Chamaars’ Dhobis, Bhangis, Holars, 
Ramjoshis, Wadars etc. in 206 villages covered by the survey the 
literacy rate is as low as 23%; and 68% of the harijan children are 
not going to school. Most of the men are landless, reel under bon- 
ded lobour, and have no houses or live in hostile suarroundings. 
The per-family income is lower than the low national average. 
Most of the men practise their old unskilled manual professions. 

The UOA cannot get enforced by itself. Often the agencies 
and authorities responsible for its enforcement—prosecution and 
judicial wings are indifferent, lax or just unaware of its provisi- 
ons. More often than not the police lack the necessary zeal and 
emotional awareness of the necessity for detection, inquiry into 
the complaints and demand for enforcement of the UOA provis- 
ions. Their own inherited beliefs, and habitual acceptance of 
social inequalities sometimes must be a damper to their sense of 
duty. The judicial officer does not have the feel of legislative 
intendment; and the required conceptual understanding necessary 
to interpret and understand the statutory language of a social 
reform Statute and cases brought before him. 

Abolition of ‘“‘Untouchability’? was intended to promote 
fraternity, socio-economic and political equality and justice 
among the bulk of the down-trodden and under-privileged 
backward sections of the people But, the framers’ intention 
is not yet largely fulfilled, and the objective of the basic 
improvement in the conditions of the untouchables remains a 
distant goa]. This is not to say that no change is taking place 
within the social order. The augean stable of the orthodox 
Hindu society has just begun to be swept of the age-long accumu- 
lations of caste prejudice, ostracism and hardened habits. The 
enactment of the UOA enforced temple entry and other anti 
untouchability measures have only betrayed the inefficiency of 
law to force the pace of social charge. When law is ahead of 
social change its enforcement must be anything but effective. 
However, it does act as a means of public opinion in favour of 
the desired change, pricks the conscience of those still acting by 
force of habit in the forbidden manner, and also, atthe same 
time, induces thoselothers who fall victims to prejudice, inequality 
or injustice to demand enforcement of their rights. The number 
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of newspaper reports of unfortunate incidents are an index of the 
demand for action against the social oppressors and brutes. If 
the number of such incidents is larger in the rural areas it proves 
that the change in villages is slower and much need be done to 
root out prejudice and discrimination against the untouchables 
and other like sections. The conditions for improvement are still 
lacking. The overall situation requires a host of socio-economic 
changes: land reforms, higher and effective minimum wages 
for landless labourers, abolition of bonded labour, reliet 
from undue indebtedness, extension of functional literacy and 
education. The contemplated changes and improvements 
in the UOA are intended to provide teeth to the various 
penal clauses of the law. Even if the proposed amendments 
might bring about necessary change in the statutory langu- 
age, any real improve ment inthe attitude of law enforcement 
- agency would still remain a far cry. The social fact of ‘‘Untouch- 
ability’’ abolition needs ever greater efforts in word and action. 
Law does have a role and importance as a means of social change 
and does provide necessary legal sanction, but it is not complete 
cure of social ills. It can help only if the causal existential factors 
and cultural prejudice are eradicated. The tragic contributory 
factor is that the untouchables lack zeal to help themselves. 
Poverty oppresses them most, garth: hatao slogan notwithstanding. 
They constitute the weak—economically or otherwise and they 
cannot afford to resort to law court, even if, they can overcome 
the fear of reprisals, economic boycott loss of job at the farm etc. 
They stand in need of security of life, limb and habitats for 
their courage tocomplain against those anti social elements 
acting unlawfully and committing or exciting others to commit 
crimes under the UOA. Not only the inquiry, investigation and 
trial procedure must be simplified, but the needless technicalities 
and formalistic rules of evidence should also be relaxed. The VOA 
offences must be tried without much of proverbial delay and 
expense. The speedier trial procedure must ensure punishment of 
those who are found guilty; and the usual advantage of absence 
of mens rea or benefit of doubt should be denied to them. A man 
practising untouchability may not have a sense of guilt, because, 
what he does he does habitually and acts as people are said 
to have been acting since longin the past. Much too often on 
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reflection he may find ‘Untouchability’ immoral; and he may 
develop a sense of guilt; and he then may feel for the victim of 
his anti-social act. But, till men generally get this sense of guilt 
developed, an act of'untouchablity must be deemed a statutory 
offence punishable without proof of mens rea. This cannot, of co- 
urse, be said in respect of “‘Untouchability”’ offences accompanied 
by other crimes, for instance, burning houses and killing men, 
women and children. Therefore, in such cases the punishment 
Should be enhanced and made exemplary. The social interest 
associated with UOA enforcement should be ensured by an 

effective scheme of legal aid. For formulation of such scheme 

inspiration may be taken from the NNACP sponsored legal aid 

program for segregation cases in the U.S.A. The enforcement 

of the UOA must be deemed a distinct head of State policy; and 

the implementation and realisation of the social objectives under- 

lying the “Untouchability”’ abolition merit an organisation ofa 

net work of legal aid clinics run by younger lawyers and senior 

law students willing to spare time and engage themselves constru- 

ctively without expecting any thing hke prohibitive lawyer’s 

fee which those subjected to ‘‘Untouchability’’ can never pay. A 
clinic should be an integrated wing of a law school, and should 

provide much desired means for practical skills to law students. 

The groups of law students and teachers should undertake tours of 
the neighbourhood areas, witness the plight of the untouchables 

for themselves and, observe socio-economic conditions of their 

segregated localities. They can then only give the information 

about their legal right under the UOA; and ask them to come 

forward with specific complaints. The clinic should thus take up 

select representative test cases: and conduct them with the 

necessary skils and zeal through various courts. For declaration 

of the law a few cases should be taken to the Supreme Court as 

well. | 
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